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Disclaimer 

This Desktop Guide is published by the Iowa Association of Councils of 

Governments.  Copyright © 2017 by the Davis Brown Law Firm.  All rights 

reserved.  No part of this publication may be reproduced or transmitted in 

any form or by any means, electronic or mechanical, including (but not 

limited to) photocopy, recording, or any information storage or retrieval 

system, without the express written consent of the Davis Brown Law Firm. 

This publication is designed to provide accurate and authoritative 

information in regard to the subject matter covered.  This Desktop Guides is 

designed to provide an overview of various employment laws and should 

not be interpreted as complete or exhaustive.  Although every effort has 

been made to ensure the accuracy and completeness of this information, 

the authors and publishers of this publication cannot be responsible for any 

errors or omissions, or any agency’s interpretations, applications, and 

changes of regulations described in this publication.  This Desktop Guide is 

sold with the understanding that the publisher is not engaged in rendering 

legal, accounting, or other professional service.  If legal advice, or other 

expert assistance is required, the services of a competent person should be 

sought. The authors of this publication are willing to provide legal advice 
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I. Overview of Employment Law 

 This Desk Guide is designed to assist employers with understanding the numerous laws 
governing the employment relationship.  Employment laws are complicated and difficult to administer 
because they constantly evolve and evoke a variety of emotions in the workplace. 
 
 This Desk Guide provides merely an overview of several topics and should not be used as a 
definitive resource.  Employers are encouraged to proactively consult with a labor and employment 
attorney for assistance, as soon as issues arise, to prevent costly and time consuming litigation. 
 

II. Glossary of Abbreviations 

ADA - Americans with Disabilities Act 
 
ADAAA - Americans with Disabilities Amendment Act 
 
ADEA - Age Discrimination in Employment Act 
 
COBRA - Consolidated Omnibus Budget Reconciliation Act 
 
DOL – Department of Labor 
 
EEOC - Equal Employment Opportunity Commission 
 
EPA - Equal Pay Act 
 
FCRA - Fair Credit Reporting Act 
 
FLSA - Fair Labor Standards Act 
 
FMLA - Family and Medical Leave Act 
 
FROI – First Report of Injury 
 
HIPAA – Health Insurance Portability and Accountability Act 
 
ICRA - Iowa Civil Rights Act 
 
ICRC - Iowa Civil Rights Commission 
 
IOSHA - Iowa Occupational Safety and Health Act 
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IRS - Internal Revenue Service 
 
IWD – Iowa Workforce Development 
 
NLRA - National Labor Relations Act 
 
NLRB - National Labor Relations Board 
 
PDA - Pregnancy Discrimination Act 
 
PERA - Public Employment Relations Act 
 
PERB - Public Employment Relations Board 
 
SROI – Subsequent Report of Injury 
 
USERRA - Uniformed Services Employment and Reemployment Rights Act 
 

III. Hiring Considerations 

 Hiring is one of the most difficult parts of management.  While employers generally like to 
know as much as possible about a prospective employee, this approach is not always advisable.  As 
will be explained, the wiser and more sustainable approach is to only ask questions that will provide 
business-related information that is relevant to the particular job opening. 
 
A. Advertising /  Posting 
 
 Employers cannot discriminate against any employee or applicant on the basis of a protected 
characteristic. “Protected Characteristics” include race, creed, color, religion, sex, sexual 
orientation, gender identity, national origin, age, disability, veteran status, or genetic information.  
Employers cannot advertise in a way that shows a preference for someone applying for a job based 
on one of these protected characteristics, or a lack thereof. 
 
 As a best practice, employers should disclose on all advertisements and applications, and 
also on its website, that it is an “Equal Opportunity Employer” and that it does not discriminate 
against current and prospective employees on the basis of a protected characteristic pursuant to state 
and federal law. 
 
 For example, help wanted ads that use phrases seeking individuals that are “able-bodied” or 
“young” may be considered discriminatory because it discourages individuals with a disability or 
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more elderly individuals from applying for the available position.  Job postings should focus on the 
job and the characteristics relevant to the job rather than describing desired individuals (i.e., avoid 
adjectives like “female,” “ideal for immigrants,” “strong”). 
 
 If the available job is labor-intensive, advertise by explaining that the job requires heavy 
lifting to avoid the appearance of a bias against disabled applicants.  Also, employers should avoid 
using language that may deter certain individuals from applying, such as by tying the advertisement 
to a religious holiday (referencing secular holidays is acceptable because it is unlikely to be 
construed as discrimination based on a protected characteristic). 
 
 As a best practice, employers should advertise for their job opportunities in a variety of ways 
to capture applicants from a cross section of the community.  Public employers should also see the 
Veterans Preference section below at page 12. 
 
B. Applications 
 
 Some employers utilize applications, while others review resumes instead.  Resumes allow 
prospective employees to pick and choose what information they want to share.  Conversely, 
applications can provide the employer with the opportunity to obtain more detailed information 
about an applicant’s qualifications.  Further, applications are valuable because they collect 
information from all applicants in a consistent and uniform format.  This allows employers to efficiently 
compare credentials.  So long as the application questions are lawful, the employer can reference 
this process to defend itself from a discrimination claim based on its hiring practices.  Accordingly, the 
use of non-discriminatory application forms/websites is strongly recommended.  Of course, 
employers are not required to choose and may augment an application with a resume. 
 
 An employment application should only request information relevant to an applicant’s ability 
to perform the specific job.  Like advertisements, employers must avoid asking questions that may 
solicit answers conveying protected characteristics on applications and during an applicant’s 
interview. 
 

a) Race 
 
 Do not ask about an applicant’s race on an employment application because it may suggest 
that race will be used as a factor in deciding whether to hire the applicant.  Employers desiring to 
track race or gender for an affirmative action plan should use the EEOC Voluntary Self-Identification 
Form and keep that document separate from the application.  The information obtained on the 
Voluntary Self-Identification Form cannot be used in the application hiring or decision-making 
process. 
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b) Marital Status or Number of Children 
 
 Employers should refrain from asking about an applicant’s marital status, number and ages 
of children, or if the applicant is pregnant.  Inquiring about this information may violate Title VII, even 
if the questions are asked of every applicant, both male and female.  Similarly, employers should not 
ask about the employment status of the applicant’s spouse because that information may be 
impermissible discrimination based on gender. 
 
 Likewise, it is a best practice to avoid inquiring about a person’s “maiden name”.  Federal 
law does not prohibit discrimination on the basis of an applicant’s marital status, but many states do 
so (Iowa is not currently one of them). 
 

c) Citizenship 
 
 Inquiries about an applicant’s country of birth or citizenship may be perceived as 
impermissible discrimination on the basis of one’s national origin (i.e., avoid asking “Where were 
you born?”).  Employers can inquire if an applicant is legally eligible to work in the United States and 
can notify the applicant that proof of eligibility to work must be provided if selected for hire.  Once 
hired, all employees must complete an I-9 Employment Eligibility Form.  See page 35. 
 
 The recent high profile data breaches and an ever-growing market for private data make 
identity theft and privacy concerns a hot topic.  As a result, employers should not request social 
security numbers on applications unless there is a legitimate reason for doing so (such as in 
conjunction with a background check - see page 8.  Employers should separate confidential 
information, such as a social security number, from the employment application and should ensure 
that safeguards are in place so that only those that have a legitimate business reason to access that 
information can do so. 
 

d) Garnishment & Wealth-Related Questions 
 
 Employers should refrain from asking whether the applicant has been the subject of 
garnishment proceedings or if the applicant owns a home, rents, or lives with family.  These types of 
questions, even if asked to all candidates, may be discriminatory because they may be harmful to 
minority groups, and are typically not relevant to whether the applicant can perform the job 
responsibilities for the available position. 
 
 Similarly, an employer should only inquire about an applicant’s credit history if it is relevant 
to the available position (i.e., if the employer has a legitimate business justification for obtaining this 
information), see also page 8. 
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e) Date of Birth 
 
 Employers should refrain from inquiring about an applicant’s date of birth to avoid the 
perception that the employer is using age as a deciding factor in the hiring process.  As referenced 
on page 86, the Age Discrimination in Employment Act (ADEA) forbids age discrimination against 
individuals who are age forty or older.  Employers can ask the applicant if he/she meets the 
minimum age requirement for the job (such as to serve alcohol), but employers typically do not need 
to inquire any further.  Employers are able to ask applicants if they have attained the age of majority 
(age 18). Similarly, it is a best practice to ask an applicant whether he/she earned a degree without 
asking for the specific graduation date which may reveal the applicant’s age, unless the education 
year is relevant to the applicant’s ability to perform the job. 
 

f) Education 
 
 Employers can ask applicants about their education (schools attended, degrees, vocational 
training, and certification) if the job requires a particular level of education.  However, certain 
educational requirements exceed what is needed to perform the job responsibilities.  As a result, the 
EEOC is known to scrutinize educational requirements to determine whether it is a means to exclude 
certain groups, even if the educational requirements are consistently applied.  This can result in a 
discrimination claim based on the harmful impact to persons in a protected class.  See page 87. 
 

g) Workers’ Compensation and Disability 
 
 The ADA/ADAAA prohibits discrimination against qualified applicants with a disability.  
Generally, employers cannot ask disability related questions on an application (or require medical 
examinations, including an alcohol test) until after an applicant has been given a conditional job 
offer.  As a result, employers cannot inquire about an applicant’s workers’ compensation history on 
an employment application before making a conditional offer of employment.  Once a conditional 
offer of employment has been provided to the applicant, the employer may inquire about an 
applicant’s workers’ compensation history if it is required for all prospective employees in the same 
job category.  Employers cannot use the information obtained to speculate that the applicant will 
increase its workers’ compensation costs, but can use the information to withdraw a conditional job 
offer if the applicant cannot perform the essential functions of the job with or without a reasonable 
accommodation. 
 
 Do not forget that the law may require an employer to provide a reasonable accommodation 
to applicants that may need one unless doing so would cause an undue hardship to the employer.  
For example, an applicant may need an interpreter to assist with completing the application.  An 
employer is permitted to ask limited questions about a reasonable accommodation if it reasonably 
believes that the applicant may need an accommodation (because of an obvious or voluntarily 
disclosed disability, or where the applicant has disclosed a need for an accommodation).  Due to the 
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highly specific nature of these requests, if a reasonable accommodation issue arises, employers 
should contact a labor and employment attorney for assistance.  See also page 71. 
 

h) Drugs and Alcohol 
 
 Employers must proceed with caution when asking applicants about their drug and alcohol 
use on an application because the ADA prohibits employers from discriminating against the 
disabled, including recovering alcoholics or drug addicts.  Employers cannot ask questions about 
drug and alcohol disabilities and must be careful not to ask questions that may solicit this information.  
The way employers phrase questions is very important.  For example, employers can ask about 
current illegal drug use, because an individual that currently uses illegal drugs is not protected.  In 
contrast, employers cannot ask an applicant about his or her past history and frequency of illegal 
drug use. Certain professions, such as healthcare, may have more specific rules that apply to hiring.  
 

i) Sick Leave 
 
 Employers should not inquire about the applicant’s amount of sick leave used in previous 
positions.  The ADA and the FMLA prohibit discrimination and retaliation against applicants who 
have exercised their rights under these laws. 
 

j) Military Service and Military Discharge 
 
 USERRA protects against military service discrimination.  An employer cannot deny an 
applicant employment on the basis of the individual’s military service.  Employers can inquire about 
the dates of military service, the duties performed, the applicant’s rank, and training received.  
Typically, private employers should refrain from asking why an applicant was discharged from the 
military because the employer may obtain disability information which is protected under the 
ADA/ADAAA.  Rather, employers can simply ask if the applicant was honorably or dishonorably 
discharged without requiring further information. 
 
 All public employers are required to have a section on their applications which inquire about 
the applicant’s military service.  See the Veterans Preference section below at page 12. 
 

k) Political Party Affiliation 
 
 Currently there are no federal laws that prohibit private employers from inquiring about an 
applicant’s political affiliation.  Regardless, employers should not ask about one’s political party 
preferences because this information is likely unrelated to the applicant’s ability to perform the 
requested job responsibilities and may solicit characteristics that are protected, such as one’s 
religious beliefs.  Further, public employers must be cognizant of their employee’s First Amendment 
rights.  See page 91. 
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l) Criminal History 
 
 Currently, Iowa and federal law do not prohibit employers from inquiring about an 
applicant’s criminal history, but do prohibit the discriminatory use of criminal history information.  
Even neutral policies and procedures that apply to everyone may be discriminatory if they 
disproportionately screen out applicants on the basis of a protected status, and are not justified by 
any business purpose.  See page 87.  Many states and municipalities (Iowa is not currently one of 
them) have passed so-called “Ban the Box” laws to prohibit employers from asking about an 
applicant’s criminal history during the hiring process. 
 
 An individual’s criminal history may or may not be relevant to the qualifications necessary for 
the job.  Accordingly, the EEOC takes the position that such inquiries are improper unless the 
employer can show that the conviction is in some way related to the available position.  For example, 
an applicant’s criminal history may be relevant if the applicant will be responsible for safeguarding 
high value products or will have access to highly sensitive and confidential information such as social 
security numbers.  Further, such inquiries should only be made if it is related to the job and consistent 
with business necessity based on:  1) the nature of the job, 2) the nature and seriousness of the 
offense, and 3) the length of time since the offense occurred.  The EEOC also requests that employers 
provide applicants with the opportunity to explain any potentially harmful information.  Employers 
should refrain from asking applicants about arrests because the fact that an individual has been 
arrested is not proof that he/she engaged in criminal conduct.  Similarly, if employers inquire about 
criminal convictions, they should also consider asking if an appeal is pending in an attempt to 
overturn the criminal conviction. 
 
C. References 
 
 It is illegal for an employer to give a negative or false employment reference (or refuse to 
give a reference) because of a person’s protected characteristics. 
 
 Reference checks can provide useful information about an applicant that may not be 
disclosed in the application or during the interview process.  However, oftentimes employers are 
fearful of giving information about a former employee because of defamation laws and other similar 
allegations that can be made.  To encourage appropriate disclosures pursuant to reference checks, 
Iowa provides immunity to employers in certain situations. 
 
 Pursuant to Iowa law, employers may provide work-related information about a current or 
former employee if it is:  1) requested by the current or former employee, or 2) pursuant to a request 
from a person who is in good faith believed to be a representative of a prospective employer of a 
current or former employee.  Employers are immune from liability unless the employer (or the 
employer’s representative) acted unreasonably in providing the work-related information. 
 

http://www.davisbrownlaw.com�


 
 

8 

 Employers act unreasonably if: 
 

• The work-related information violates a civil right of the current or former employee. 
 
• The work-related information knowingly is provided to a person who has no legitimate 

and common interest in receiving the work-related information. 
 
• The work-related information is not relevant to the inquiry being made, is provided with 

malice, or is provided with no good faith belief that it is true. 
 
 Employers must provide truthful information when responding to reference checks.  Employers 
may be liable if they prevent or attempt to prevent a discharged employee from obtaining 
employment with another person or company unless the employer is providing a truthful statement in 
writing upon request as to the cause of the person’s discharge.  Employers may be liable for all 
damages sustained by a person, including treble (triple) damages, if it blacklists an employee by 
preventing or attempting to prevent that employee from obtaining future employment. 
 
D. Background Checks 
 

a) Fair Credit Reporting Act 
 
 Whenever an employer considers hiring a third-party company to investigate an applicant’s 
background, the information given to the employer – such as the applicant’s credit score, criminal 
history, or driving record – is called a “consumer report” and is regulated by the FCRA.  The 
technical requirements of the FCRA can be broken down into three categories: 
 

1. Steps that must be taken before an employer gets a consumer report, 
 

2. Steps that must be taken before an employer decides not to hire an applicant based upon 
information in the consumer report, and 
 

3. Steps that must be taken after the employer decides not to hire an applicant based upon 
information in the consumer report. 
 

 Step One:  Before an employer seeks out a consumer report, it must inform the applicant that 
it may use a consumer report in order to make its employment decision.  This notice must be clear and 
conspicuous and in a stand-alone format; it cannot be in an employment application.  The employer 
must also obtain the applicant’s written consent before it can obtain the consumer report.  If the 
applicant refuses to give his/her consent, the employer can refuse to hire that individual.  The 
employer must also inform the third-party company, who is providing the consumer report, that it has 
complied with the FCRA, will continue to comply with it, and it will not use the information in the 
consumer report for a discriminatory purpose. 
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 Step Two:  If the employer decides it does not want to hire an applicant based upon 
information in the consumer report, that employer must provide a copy of the consumer report to the 
applicant along with a copy of a handout explaining the applicant’s rights under the FCRA (this 
handout should be given to the employer from the third-party company).  The purpose of the FCRA is 
to protect applicants so that employers do not make unfavorable decisions based upon incomplete 
or inaccurate information.  As a result, employers must wait a reasonable amount of time to let the 
applicant correct inaccuracies in their consumer report or to explain any discrepancies. 
 
 Step Three:  After employers have waited a reasonable amount of time, they can decide not 
to hire the applicant.  The employer must inform the applicant that their decision was based upon 
information in their consumer report.  The employer must also inform the applicant that they have a 
right to dispute the accuracy or completeness of the information and can request an additional free 
copy of the report within 60 days.  The employer must also tell the applicant the name, address, and 
phone number of the third-party company that supplied the report, and it must explain that the third-
party company did not make, or have anything to do with, the unfavorable employment decision.  If 
the consumer report involves a credit report, additional detailed rules apply. 
 
 Next, the employer must securely store and dispose of the consumer report, including by 
shredding or burning it, to protect against unauthorized use of, and access to, that confidential 
information. 
 
 These steps should not deter employers from utilizing resources provided by third-party 
companies when conducting background checks on their prospective employees; but the exposure 
to liability under the FCRA should give employers an incentive to understand how to comply with the 
law before they seek out such information. 
 

b) Social Media 
 
 Employers can examine an applicant’s social media accounts and communications as a part 
of its recruitment process.  However, it is recommended that the individual that reviews the social 
media account is different from the individual(s) that will make the hiring decision.  The reason for this 
separation is so that the individual that conducts the initial review of the social media account can 
exclude impermissible protected characteristics from the information that is provided to those making 
the hiring decision.  For example, an employer may learn that an applicant is disabled or pregnant, 
or about his/her religious beliefs by viewing the applicant’s Facebook profile.  Once the employer 
has this information, an argument can be made that the employer considered this information when 
making its hiring decision.  As a result, employers should implement the aforementioned screening 
process to minimize their exposure to liability.  Further, employers should also be mindful that the 
information on social media may not be accurate. 
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 Many states have passed laws preventing employers from asking for an applicant or 
employee’s social media log-in and password information.  Iowa has not passed a similar law but 
employers should refrain from asking for this information and should only consider searching what is 
publically available. As a practical matter, employers should also remember that social media is not 
moderated and there is a variety of false or misleading information.  
 

c) Testing 
 

1. Medical Examinations 
 
 The ADA/ADAAA limits an employer’s ability to ask disability-related questions or to require 
medical examinations.  Prior to an offer of employment, the ADA/ADAAA prohibits all disability-
related inquires and medical examinations, even if they are related to the job.  Accordingly, 
employers may not ask about the existence, nature, or severity of a disability.  Rather, employers can 
ask applicants about their ability to perform specific job functions.  Disability-related questions 
include inquiring about an applicant’s prior workers’ compensation history, or number of sick days at 
his/her previous employer, and asking for genetic information and medical records.  Additionally, 
employers may not ask third parties for information that it cannot ask the applicant directly. 
 
 Medical examinations are allowed after a conditional offer of employment.  Medical 
examinations are tests or procedures used to obtain information about an individual’s physical or 
mental impairments or health (e.g., vision tests, blood pressure screenings, cholesterol testing, 
psychological tests that are designed to identify a mental disorder or impairment, diagnostic 
procedures such as x-rays, etc.). 
 
 After an applicant is given a conditional job offer, an employer can ask disability-related 
questions and can conduct medical examinations, so long as this is required for all applicants in 
similar jobs.  A post-offer examination or inquiry does not have to be job-related and consistent with 
business necessity, but this is recommended as a best practice.  However, if an individual is not hired 
because a post-offer medical examination or inquiry reveals a disability, the employer’s reason for 
not hiring this individual must be job-related and consistent with business necessity.  Also, the 
employer may have to demonstrate that no reasonable accommodation was available that would 
enable the individual to perform the essential job functions, or that an accommodation would impose 
an undue hardship on the employer.  Generally, a disability-related inquiry or medical examination 
of an employee may be job-related and consistent with business necessity when an employer has a 
reasonable belief, based on objective evidence, that an employee’s ability to perform essential job 
functions will be impaired by a medical condition, or an employee will pose a threat to the safety of 
the individual or others due to a medical condition.  Employers should be cautious when deciding 
that an accommodation is unreasonable.  Generally, this means avoiding assumptions and 
stereotypes.  Rather than assume a request is unworkable, the employer should identify specific 
disadvantages in an articulated way because the employer will have the burden to prove this 
defense. 
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 Once the applicant becomes an employee, the employer may only conduct a medical 
examination, or ask disability-related questions, if the employer can establish that it is job-related 
and consistent with business necessity. 
 
 Employers must treat any medical information received as a confidential medical record.  All 
medical information must be kept separate from the employee’s personnel file to safeguard this 
information.  Employers may only share an employee’s medical information to those with a need to 
know this information.  Medical information is interpreted broadly.  Confidential medical information 
includes all information relating to an employee’s health even if it is not generated by a health 
professional (such as an employee’s request for a reasonable accommodation pursuant to his/her 
disability). 
 

2. Drug & Alcohol Tests 
 
 Employers have an obligation to provide and maintain a safe working environment.  
Accordingly, some employers prefer to conduct drug and alcohol testing to minimize safety risks.  
The ADA/ADAAA does not encourage or prohibit drug tests, but it does protect recovering and 
recovered alcoholics and drug addicts from discrimination (in contrast, current illegal drug use is not 
protected).  Also, lawful prescription drug use, to treat a disability, is protected such that an employer 
must not discriminate based on this information (provided that the individual can still perform the 
essential functions of the job without or without a reasonable accommodation). 
 
 Tests for illegal use of drugs are not medical examinations under the ADA/ ADAAA.  
Accordingly, drug tests are not subject to the aforementioned restrictions.  However, as discussed on 
page 80, Iowa law has very specific requirements that must be met before a private employer 
conducts alcohol and drug tests.  Further, unlike drug tests, alcohol tests are medical examinations.  
Therefore, alcohol tests can only be administered after a conditional job offer has been made. 
 

3. Genetic Testing - Iowa Code § 729.6 
 
 An Iowa employer or employment agency may not directly or indirectly solicit, require, or 
administer a genetic test to a person as a condition of employment; labor organization membership; 
or licensure.  Accordingly, Iowa employers cannot terminate an employee or take any other action 
adversely affecting any term, condition, or privilege of the employee’s employment as a result of a 
genetic test. 
 
 Iowa employers or its employees, agents, or members may not enter into an agreement with 
an employee or prospective employee offering them employment, labor organization membership, 
licensure, or any pay or benefit in return for taking a genetic test.  However, Iowa employers are not 
prohibited from using genetic testing for an employee who requests a genetic test and provides 
written and informed consent to taking a genetic test to: 
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1) Investigate a workers’ compensation claim under Chapters 85, 85A, 85B, and 86 of the 

Iowa Code; or 
 

2) Determine the employee’s susceptibility or level of exposure to potentially toxic chemicals 
or potentially toxic substances in the workplace. 

 
 Similarly, Iowa employers also may not obtain genetic information or samples for genetic 
testing or perform genetic testing or collect, retain, transmit, or use genetic information without first 
obtaining the individual’s (or their authorized representative’s) written consent.  In very limited 
situations, Iowa employers may obtain, use, or transmit genetic information without an individual’s 
written and informed consent if authorized pursuant to state and federal law. 
 
 This law applies to both public and private employers.  It may be enforced in a civil action.  
Employees may seek relief including reinstatement or hiring, with or without back pay, or any other 
equitable relief as the court deems appropriate including attorney’s fees and court costs. 
 

4. Other Non-medical Testing 
 
 Employers may conduct a number of tests that are not considered medical examinations 
including physical agility tests and physical fitness tests (provided that these do not include 
examinations that could be considered medical such as measuring the individual’s heart rate).  
Employers may also conduct psychological tests that measure personality traits such as honesty, 
preferences, and habits.  Employers should contact a labor and employment attorney to prevent 
violating the ADA/ADAAA if they have any questions regarding whether a test is appropriate. 
 
E. Veterans Preference 
 
 Public employers in Iowa must comply with the Iowa Veterans Preference Act.  Pursuant to this 
law, public employers are required to give certain honorably discharged veterans preference in 
employment over other non-veteran applicants that have no greater qualifications.  In other words, 
the veteran is considered a preferred candidate and should be hired, unless the other candidates are 
more qualified.  Granting a hiring or promotion preference pursuant to this law does not violate any 
state law or local ordinance regarding equal employment opportunities.  The term “veteran” is 
defined under this law to include a list of particular wars and time periods.  It also includes former 
members of the reserve forces of the United States, and former members of the Iowa National 
Guard, that have served at least 20 years provided they were discharged under honorable 
conditions. 
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a) Posting Required 
 
 This law mandates that public employers provide public notice of job openings, at least ten 
(10) days before the deadline, in the same manner as city council meetings or board of supervisor 
meetings. 
 

b) Applications and Investigations 
 
 Public employers are also required to make an investigation concerning the qualifications of 
the preferred candidate for the available position.  Accordingly, public employers must evaluate if 
the applicant is of a good moral character and if he/she can perform the duties of the position.  
Public employers can also ask if the individual has been honorably discharged.  The person in 
charge of hiring must put in writing the specific grounds upon which the public employer decided to 
hire, or refused to hire the preferred candidate.  This written statement must be saved for public 
inspection.  The preferred candidate can inquire about why he/she was denied employment.  The 
public employer must provide this notification, if requested, within ten (10) days after the successful 
applicant is selected. 
 

c) Exceptions 
 
 This law does not apply to the position of private secretary or deputy of any official or 
department, or to any person holding a strictly confidential relation to an appointing officer.  The 
term “confidential relation” is very broad and is not at confined to any specific association of parties, 
but applies generally to all persons who are associated by any relation of trust and confidence.  
Where duties are not merely clerical and require skill, judgment, trust, and confidence, the courts are 
inclined to regard the appointee to whom such duties are delegated as holding a strictly confidential 
relation to the appointing officer or board. 
 

d) Qualification Examinations 
 
 If the public employer tests for competency to evaluate applicants, veterans who are citizens 
and residents of the United States are entitled to receive five percentage (5%) points added to the 
veterans score and five additional percentage (5%) points added to the score if the veterans have a 
service-connected disability or are receiving compensation, disability benefits, or a pension pursuant 
to the Department of Veterans Affairs.  However, in order to qualify for the score increase, veterans 
must meet the minimum requirements in order to pass the examination before the additional points 
are added. 
 

e) Property Interest/Due Process/Just Cause 
 
 The mandatory veterans preference applies only to hiring and not transfers or promotions.  
However, the veterans preference has ramifications after the person is hired because it transforms the 
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at-will employment relationship.  Employers can only terminate hired veterans for just cause; and 
specifically, either incompetency or misconduct.  Veterans have a property interest in their 
employment.  Accordingly, veterans are entitled to receive notice and a pre-termination hearing so 
that they can challenge the termination.  Employers must provide veterans with a written statement 
demonstrating how they have engaged in misconduct and/or demonstrated incompetency.  
Employers are encouraged to consult with a labor and employment attorney prior to deciding to 
terminate a preferred veteran so that he/she can evaluate the reasons for the termination and can 
ensure that due process has been provided.  The employer has the burden to prove by a 
preponderance of the evidence either misconduct or incompetency.  Veterans may also seek relief if 
they believe that their public employer improperly reduced their salary with an intent to force their 
resignation or termination of employment. 
 

f) Remedy 
 
 Veterans may bring an action of mandamus if an employer fails to comply with the 
requirements of the Iowa Veterans Preference Act.  A mandamus is a formal process where veterans 
can see a court order to correct a violation of this law.  Veterans can also seek judicial review in 
accordance with the procedures in the Iowa Administrative Procedure Act, if that is otherwise 
applicable.  Further, veterans may pursue arbitration within 60 days after the employer’s written 
notification of its refusal to hire them, or if the veterans believe that the employer improperly reduced 
their salary with an intent to force their resignation.  Veterans can also appeal an employer’s refusal 
to allow the veterans preference to the district court of the county where the refusal occurred, in order 
to seek a declaration as to whether that person is entitled to a veterans preference. 
 
F. Centralized Employee Registry 
 
 The Centralized Employee Registry was created in 1993 to reduce public assistance costs by 
monitoring the employment of persons owing child support.  After an employee is hired or rehired, 
employers have 15 days to report this information to the Centralized Employee Registry.  
Additionally, the employer must also provide the following:  the employer’s name, address, and 
federal identification number; the employee’s name, address, social security number and date of 
birth; information regarding whether the employer has employee dependent health care coverage 
available and the date on which the employee may qualify for coverage; and the address to which 
income withholding orders and garnishments should be sent.  See Appendix A_ for a sample of the 
form and the contact information for how to turn it in via fax or mail. 
 
 If an employer fails to report this information as required by Iowa law, an action may be 
brought against the employer by any state agency accessing or administering the registry, or by the 
attorney general.  Employers may be held in contempt for willfully failing to provide this information. 
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IV. Workplace Policies 

A. Document Retention 
 
 A variety of recordkeeping laws apply to employers.  The chart on the next page summarizes 
the document retention requirements for a variety of laws: 
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Type of Record Relevant Law Years to be Kept 

Hiring and employment records (such as resumes, job advertisements, 
interview notes, and other records regarding hire/no hire decisions). 
 
This includes records related to promotions, demotions, transfers, 
performance evaluations, and terminations. 
 

• Americans with Disabilities Act 
• Civil Rights Act of 1964 
• Age Discrimination in Employment Act  

One (1) year after creation of the document 
or the hire/no hire decision whichever is later 
 
(Two (2) years for federal contractors) 

Payroll records, time sheets or time cards, general employee information 
such as DOB and SSN, time and overtime records, rate of pay. 

• ADEA 
• Fair Labor Standards Act 
• Family Medical Leave Act 
• Equal Pay Act 
 

Three (3) years after employment 
 

I-9 Forms • Immigration Reform and Control Act One (1) year after the date of termination, or 
three (3) years after the date of hire, 
whichever is longer. 

Employment Benefits (such as all pension and welfare plans, including 
summary plan descriptions, annual reports, notices of reportable events, 
and plan terminations). 
 

• Employee Retirement Income Security Act (ERISA) Six (6) years 

Employment Tax Records  • Federal Insurance Contribution Act 
• Federal Unemployment Tax Act 
• Federal Income Tax Withholding 
 

Four (4) years from date tax is due or paid, 
whichever is later. 

Safety Data (such as a logs, reports and summaries of occupational 
injuries and illnesses, or exposure to toxic substances) 
 

• Occupational Health & Safety Act. Five (5) years following the end of the year to 
which they relate 

FMLA leave records (such as dates of leave taken by eligible 
employees, copies of employee notices and documents describing 
employee benefits or policies regarding paid or unpaid leave). 
 

• FMLA Three (3) years 

Credit Reports • Fair and Accurate Credit Transactions Act 
• Fair Credit Reporting Act 

No retention required, although employers 
are encouraged to retain Fair Credit Reporting 
Act disclosures for two years.  

Health Care Continuation documents (such as written notice and 
election of continuation benefits and plan information) 

• COBRA No formal requirements, but six (6) years is 
recommended to comply with ERISA retention 
requirements.  
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 Because certain documents must be retained, think twice before writing notes and comments.  
For example, employers should refrain from writing notes such as applicant is “Christian” or “near 
retirement” because it shows that a protected characteristic may have been an impermissible factor in 
an employment decision.  Remind managers that employment records may be a trial exhibit if a 
future issue arises.  Also, employers should implement document retention procedures when they are 
on notice of a lawsuit or claim, commonly called a litigation hold.  Once an employer is on notice of 
a lawsuit or claim, the destruction of documents may be used against them. 
 
 All medical information must be kept separate from the employee’s personnel file in order to 
safeguard this information.  Employers may only share an employee’s medical information to those 
with a need to know this information.  Medical information is interpreted broadly.  Confidential 
medical information includes all information relating to an employee’s health even if it is not 
generated by a health professional (such as an employee’s request for FMLA leave). 
 
 Note:  Federal contractors and subcontractors have additional document retention 
requirements. 
 

a) Personnel Files 
 
 Iowa employers, both public and private, must allow employees to access and copy their 
personnel file, including but not limited to:  performance evaluations, disciplinary records, and other 
information concerning employer-employee relations.  (NOTE:  Special rules apply to agricultural 
employers.) 
 
 An employer also does not have the duty to provide former employees their personnel files as 
former employees are not employees under the law. 
 
 An employee’s access to a personnel file is subject to: 
 

• The employer and employee reaching an agreement on the time the employee accesses 
the employee’s personnel file and a representative of the employer may be present. 
 

• The employee not gaining access to employment references written for the employee. 
 

• The employer charging a reasonable fee for each page of the personnel file the 
employer copies for an employee.  A reasonable fee is the same amount a commercial 
copying business charges per page for copies. 

 
 An employer or its representative may disclose the employee’s personnel file without 
incurring civil liability if the employer or its representative believes in good faith that the person they 
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are disclosing the work-related information to is a representative of the prospective employer of a 
current or former employee. 
 
 However, employers cannot unreasonably disclose the work-related information.  An 
employer acts unreasonably if the work-related information: 
 

• Violates the current or former employee’s civil rights. 
 

• Is knowingly provided to a person who has no legitimate and common interest in 
receiving the work-related information. 
 

• Is not relevant to the inquiry being made, is provided with malice, or is provided with no 
good faith belief that it is true. 
 

 Employees can sue employers for violations of this law. 
 
B. Compensation 
 

a) Fair Labor Standards Act 
 
 The Fair Labor Standards Act was enacted in 1938 in response to economic and social 
challenges during the Great Depression.  The FLSA is interpreted to extend protection to the broadest 
number of employees.  The United States Department of Labor (DOL) is responsible for enforcing and 
interpreting the FLSA.  The FLSA governs a variety of wage and hour issues including minimum wage, 
overtime pay, equal pay, recordkeeping, and child labor.  It does not require: 
 

• compensation or time off for vacation, holiday, severance, or sick leave; 
 

• premium pay for weekend or holiday work; and 
 

• pay raises or fringe benefits. 
 
The aforementioned list is typically governed by employment policies subject only to agreement 
between the employer and the employees. The DOL’s Wage & Hour Division enforces the FLSA 
through its investigators that are stationed across the United States.   
 
 Employers who violate the FLSA may be liable for all back wages for the applicable period 
of limitations, court costs, attorney’s fees, and also possible liquidated damages if the violation was 
willful.  The applicable statute of limitations for a FLSA violation is two years unless the violation is 
willful, in which case the applicable statute of limitations is three years. 
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 Absent specific exclusions, the FLSA applies to state and local government employees in 
addition to private sector employees.  The following employees of public agencies are excluded 
from the definition of employee: 
 

• holders of public elective office, 
 

• members of the officeholder’s personal staff, 
 

• persons appointed by an elected official to serve on a policymaking level, 
 

• legal advisers to elected officials, 
 

• employees in the legislative branch or legislative body of a state, political subdivision, or 
agency who is not employed by the legislative library of that entity. 

 
1. Minimum Wage 

 
 Pursuant to the FLSA, covered non-exempt employees are entitled to a minimum wage of not 
less than $7.25 per hour.  Currently, Iowa’s minimum wage is also $7.25 per hour.  An Iowa 
employer is allowed to pay an “initial employment wage” of $6.35 per hour for the first 90 days of 
the new hire’s employment. 
 
 Many states, counties, and municipalities have increased the minimum wage owed to 
employees beyond the federal rate of $7.25. Examples include the counties of Johnson, Linn, and 
Wapello. However, at the time of publication, the Iowa Legislature is considering banning this 
practice to require statewide minimum wage only.  As a result, employers must be mindful of the 
changing state of the law and the current minimum wage requirements.   
 
 Consult a labor and employment attorney for additional information regarding the limited 
exceptions to the minimum wage requirements. 
 

2. Overtime Pay 
 
 Unless an exemption applies, the FLSA requires employers to compensate employees at a 
rate of one and one-half (1.5) times the employee’s regular rate of pay for all hours worked in 
excess of 40 hours per week.  Verbal or written agreements between the employer and the 
employee will not waive or modify the employer’s obligations pursuant to the FLSA. 
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i. Compensatory Time Off in Lieu of Overtime 
Pay - Public Employers 

 
 Pursuant to an agreement with employees, or their representatives, public employers may 
arrange for employees to earn compensatory time off instead of monetary compensation at a rate of 
one and one-half (1.5) times the employee’s regular rate of pay for all hours worked in excess of 40 
hours per week.  Instead, the employee can earn time off at the rate of one and one-half (1.5) hours 
for each hour worked over 40 hours in a workweek.  A compensatory time arrangement must be 
pursuant to a collective bargaining agreement, memorandum of understanding, or any other 
agreement between the public agency and representatives of such employees.  Alternatively, the 
employer and employee can have an agreement or understanding so long as it is in existence prior 
to providing compensatory time off.  Employers should record this agreement writing.  Employee 
handbook policies may also be used to evidence this agreement and understanding. 
 
 Employees can accumulate up to 240 hours of compensatory time.  Public safety personnel 
(law enforcement, fire protection, and emergency response personnel) are allowed to accumulate 
480 hours of compensatory time in addition to certain employees engaged in seasonal activities. 
 
 Employees must be permitted to use compensatory time on the date requested unless doing 
so would unduly disrupt the operations of the public employer.  Federal court decisions routinely 
analyze a public employer’s alleged right to deny compensatory time off requests when they create 
an operational hardship for the employer. 
 
 If compensation is paid to an employee for accrued compensatory time off, such 
compensation shall be paid at the regular rate earned by the employee at the time the employee 
receives such payment.  Upon termination, employees that have accrued compensatory time off must 
be paid for the unused compensatory time off at a rate of compensation not less than the average 
regular rate received by the employee during the last three (3) years of the employee’s employment, 
or the final regular rate received by such employee, whichever is higher.  Public employers may 
require employees to utilize their accumulated compensatory time to reduce the expense of paying 
for their unused accumulated compensatory time. 
 

ii. Calculating Overtime 
 
 Employers must determine each employee’s regular rate of pay in order to calculate the 
overtime compensation owed to each employee.  Items usually included in this rate are wages, 
salary, non-discretionary bonuses, shift premiums, and any other payments that are regarded by the 
employee as part of his/her regular compensation.  Hours worked does not include sick leave, 
holidays, or vacation (even if the employer elects to compensate the employee for this time off of 
work).  The FLSA does not require premium pay for working holidays or on the weekends. 
 

http://www.davisbrownlaw.com�


 
 

21 

 Overtime compensation only applies if an employee has worked more than 40 hours in a 
workweek.  A workweek, which can begin on any day of the week, is a fixed and regularly recurring 
period of 168 hours, or in other words seven (7) consecutive 24 hour periods. 
 

1) Fire Protection or Law Enforcement 
 
 Employees engaged in fire protection or law enforcement may be paid overtime on a “work 
period” basis rather than the usual 40 hour workweek.  A “work period” may be from 7 consecutive 
days to 28 consecutive days in length.  Overtime compensation is required when an employee’s 
hours worked in the work period exceed the maximum hours outlined below pursuant to FLSA 
regulations: 
 

Work 
Period 

Maximum Hours 

(days) Fire Law 
28 212 171 
27 204 165 
26 197 159 
25 189 153 
24 182 147 
23 174 141 
22 167 132 
21 159 128 
20 151 122 
19 144 116 
18 136 110 
17 129 104 
16 121 98 
15 114 92 
14 106 86 
13 98 79 
12 91 73 
11 83 67 
10 76 61 
9 68 55 
8 61 49 
7 53 43 
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2) 8 and 80 Overtime System - Hospitals 
and Residential Care Establishments 

 
 Special rules apply to employees working in hospitals and residential care establishments.  A 
hospital or a facility engaged in the care of the sick, aged, or mentally ill may use a work period of 
14 consecutive days, rather than seven (7) days, for the purposes of computing overtime.  To use this 
exception, employers must have a prior agreement or understanding with the affected employees 
before any work is performed.  The “8 and 80” exception allows employers to pay one and one-half 
(1.5) times the employee’s regular rate for all hours worked in excess of 8 hours in a workday and 
80 hours in a 14 day period.  Employers can use the standard system of overtime for hours over 40 
in a workweek for some employees and the “8 and 80” exception for others at the same workplace.  
However, employers cannot use both systems for a single individual employee.  Other than the “8 
and 80 rule”, no overtime is required for hours worked over 8 in a workday. 
 

iii. Exemptions 
 
 The FLSA provides that certain employees are exempt from the laws governing overtime 
compensation.  Typically, to be classified as an exempt employee, he/she must meet two 
requirements commonly referred to as the compensation requirement and the duties requirement.  In 
other words, the employee must:  1) receive a certain level of compensation, and 2) satisfy certain 
job duties and responsibilities.  Employers should not automatically assume that salaried employees 
are exempt.  This analysis is incorrect because both requirements must be satisfied in order to be 
classified as an exempt employee. 
 
 An employee’s job title is not controlling.  Rather, the DOL will examine an employee’s actual 
job duties to determine whether a particular exemption applies.  Further, sometimes the employee’s 
primary duty is ambiguous or subject to one’s interpretation (i.e., the employer and the employee 
may not always agree).  As a result, an employer may seek advice from a labor and employment 
attorney and/or may request an opinion on whether a particular job is exempt by sending a 
description of the actual job duties to the DOL’s Wage-Hour Division. Employers should also revisit 
this classification periodically.  
 

1) White Collar Exemptions 
 
 The FLSA expressly exempts “executive, administrative, and professional” employees from 
the overtime provisions.  To satisfy the compensation requirements for the white collar exemptions, 
employees must generally be paid on a salary basis of no less than $455 per week.  On May 18, 
2016, the DOL issued a final rule to amend the FLSA in a variety of ways, mainly by increasing the 
compensation requirement for the exempt status to $913 per week or $47,476 annually.  This new 
rule was set to become effective on December 1, 2016.  However, on November 22, 2016, a 
federal court issued an injunction to prevent the implementation of the amendments to the FLSA.  
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Currently, it is unclear whether the Department of Labor’s new rule will become effective in the future.  
Regardless of which compensation requirement is applicable (i.e., $455 per week or $913 per 
week) this amount must not be subject to reduction because of variations in the quantity or quality of 
the work performed. 
 
 If the new salary threshold becomes effective, the compensation requirement for exempt 
employees will increase every three (3) years, beginning January 1, 2020.  Each update will raise 
the standard threshold to the 40th percentile of full-time salaried workers in the lowest-wage Census 
region.  The Department of Labor will post new salary levels 150 days in advance of their effective 
date, beginning August 1, 2019.  The new salary threshold will also allow up to ten percent (10%) 
of the salary threshold for non-highly compensated-exempt employees to be satisfied by non-
discretionary bonuses, incentive pay, or commissions, provided these payments are made on at least 
a quarterly basis. 
 

a. Executive 
 
 In order for an employee to satisfy the duties requirements of the executive exemption the 
employee’s primary or principal, main, major, or most important activities must be:  supervising other 
employees of the employer; interviewing, selecting and training employees; setting and adjusting 
their pay rates and work hours; directing their work; conducting employee performance appraisals; 
handling employee complaints and grievances; and disciplining employees.  It also includes other 
functions, such as planning for certain work to be done; determining the merchandise to be bought, 
stocked and sold; planning and controlling the budget; and monitoring or implementing legal 
compliance measures. 
 
 Also, (in addition to the compensation requirement) the employee must customarily and 
regularly direct the work of at least two (2) or more full-time employees or their equivalent.  Further, 
the employee must have the authority to hire or fire employees, or the employee’s suggestions and 
recommendations as to hiring, firing, promotions, or any other change of status, must be given 
particular weight. 
 

b. Administrative 
 
 In order for an employee to satisfy the duties requirements of the administrative exemption (in 
addition to the compensation requirement), the employee’s primary duty must be office or non-
manual work directly related to the management or general business operations of his/her 
employer.  The work performed by the employee must be directly related to assisting with the running 
or servicing of the business.  The employee’s primary duty must also include the exercise of discretion 
and independent judgment with respect to matters of significance.  The exercise of discretion and 
independent judgment implies that the employee has authority to make an independent choice, free 
from immediate direction or supervision.  However, employees can exercise discretion and 
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independent judgment even if their decisions or recommendations are reviewed at a higher level.  
For example, employees working in areas or departments such as accounting, marketing, human 
resources, labor relations, research, or quality control generally perform work related to 
management or general business operations. 
 

c. Professional 
 
 There are two general types of exempt professional employees:  learned professionals and 
creative professionals. 
 
 To qualify for the learned professional exemption the employee must receive the requisite 
compensation mentioned above and his/her primary duty must be the performance of work that 
requires advanced knowledge typically acquired by a prolonged course of specialized academic 
instruction.  The advanced knowledge must be in a field of science or learning.  Learned professional 
employees can be found in law, medicine, teaching, engineering, science, and other similar fields.  
For example, professional employees include doctors, accountants, lawyers, and computer systems 
analysts. 
 
 To qualify for the creative professional exemption, (in addition to the compensation 
requirements), the employee’s primary duty must be to perform work that requires invention, 
imagination, originality, or talent in a recognized field of artistic or creative endeavor (as opposed to 
routine mental, manual, mechanical, or physical work).  Artistic or creative endeavors typically 
include fields such as music, writing, acting, the graphic arts, and other similar fields. 
 
 Teachers are also exempt if their primary duty is teaching, tutoring, instructing, or lecturing in 
the activity of imparting knowledge, and if they are employed and engaged in this activity as a 
teacher in an educational establishment.  The compensation requirements do not apply to teachers. 
 

2) Other Exemptions 
 
 A variety of other exemptions apply.  For example, employees in certain computer-related 
occupations are exempt if certain requirements are met.  Also certain exemptions apply to 
amusement and recreational establishments and small fire protection and law enforcement agencies. 
 
 Employers should consult with a labor and employment attorney to understand the 
application of certain exemptions to particular jobs and to learn exemptions that are applicable to 
certain industries. 
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3) Deductions from Wages 
 
 Employers may make deductions from exempt employees’ wages only in very limited 
circumstances.  In addition to receiving the minimum compensation amount, generally exempt 
employees must be paid on a “salary basis”.  This means the employee must receive his/her full 
salary for any week in which he/she performs any work, regardless of the number of hours worked.  
To clarify, deductions from an employee’s accrued vacation or personal time for absences does not 
destroy the employee’s status as a salaried/exempt employee because it does not constitute a 
reduction in salary or compensation. 
 
 Administrative and professional exempt employees may be paid on a fee basis, rather than 
on a salary basis.  An employee is considered to be paid on a “fee basis” if the employee is paid an 
agreed sum for a single job regardless of the time required for its completion. 
 
 Employers are often confused as to when they can make deductions and how.  A reduction in 
salary that is not permitted by the FLSA is considered an improper deduction.  The practice of making 
improper deductions shows that an employer did not intend to pay employees on a “salary basis” 
and, therefore, disqualifies employees from the overtime exemption.  An isolated or inadvertent 
improper deduction will not destroy the exemption if the employer reimburses the employee for the 
deduction.  However, if the DOL finds an actual practice of making improper deductions, all 
employees in the particular job classification subject to the deductions could lose their exempt status 
for the period during which deductions were made, even if some of those employees never had their 
own salaries reduced.  Loss of the exemption would then subject the employer to liability for overtime 
compensation in addition to the salaries already paid.  The employer could also face civil penalties 
for willful violations. 
 
 Employers should consult with a labor and employment attorney, to prevent the loss of an 
employee’s exempt status, if they are unsure about whether a deduction is permissible. 
 

a. Partial Day Deductions 
 
 Deductions for partial day absences generally violate the compensation requirement for 
exempt employees.  However deductions are permissible if they occur in the first or final week of an 
exempt employee’s employment or for unpaid leave pursuant to the Family and Medical Leave Act. 
 

b. Full Day Deductions 
 
 Full-day deductions from pay are allowed when an employee is absent from work for one (1) 
or more full days for personal reasons other than sickness or disability; or for absences of one (1) or 
more full days due to sickness or disability if the deduction is made in accordance with a bona fide 
plan, policy, or practice of providing compensation for salary lost due to illness. 
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c. Disciplinary Deductions 

 
 The FLSA permits daily unpaid disciplinary suspensions if the discipline is for a workplace 
conduct rule violation; the discipline is imposed in good faith; and the suspension is imposed 
pursuant to a written policy that is applicable to all employees.  This provision refers to serious 
misconduct, not performance or attendance issues.  Unpaid suspensions of one (1) or more full days 
may be made for infractions of workplace conduct rules, such as rules prohibiting sexual harassment, 
workplace violence, or drug or alcohol use, or for violations of state or federal laws. 
 

d. FMLA Deductions 
 
 When an exempt employee takes unpaid leave under the Family and Medical Leave Act, an 
employer may reduce the employee’s salary based on the amount of time the employee is absent.  
FLSA exempt employees who take unpaid intermittent leave, or leave on a reduced leave schedule, 
authorized by the FMLA will not lose their FLSA exempt status, even if the employer deducts the 
employee’s pay for the partial day absences, as long as the leave is FMLA-qualifying and the 
employee is eligible for FMLA leave. 
 

e. Jury Duty & Military Leave 
Deductions 

 
 When an exempt employee is absent because of jury duty, attendance as a witness, or 
temporary military leave, an employer may use the jury fees, witness fees, or military pay received 
by the employee to offset the salary owed.  However, the employer is prohibited from further 
reducing the employee’s salary for these absences. 
 

3. Compensable and Non-compensable Time 
 
 Generally, with only a few exceptions, if an employee is required to be at the premises of the 
employer, it is considered work time and must be compensable.  All regular shift time is work time.  
By statutory definition, “employ” means “to suffer or permit to work”.  This includes “nonproductive” 
time (for example, time spent by a receptionist reading a novel while waiting for the phone to ring).  
In addition, work time includes all time spent by an employee performing work-related activities 
whether on the employer’s premises or not.  Work done “at home”, or at a place other than the 
normal work site is work, and the time must be counted provided that the employer knows, or should 
know, that the work is being performed.  Additionally, “voluntary” work is compensable, even if the 
employer did not request, or authorize, the employee to perform the work.  Also, if the employer 
knows, or has reason to believe that the employee is continuing to work, the time is working time.  For 
example, if employees come in early to begin working, before the official start time of their shifts, 
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such time counts as work time and must be included in FLSA pay computations (provided that the 
employer knew or should have known that the employees were beginning work early). 
 
 It is the employer’s responsibility to exercise its control and see that its employees are not 
working if the employer does not want them to do so.  The employer cannot accept the benefits of its 
employees performing work without compensating them for it.  The mere promulgation of a rule, to 
prevent employees from working when they are not supposed to, is insufficient.  The employer must 
enforce such a rule and must make every effort to do so. 
 
 Similarly, the FLSA mandates that overtime is compensable if the employer “suffered or 
permitted” the non-exempt employee to work the overtime hours.  If the employer knew, or should 
have known, the employee was working the additional hours or if the overtime appeared on the 
payroll records, the employer will be presumed to have suffered or permitted the employee to 
perform the overtime work. 
 
 Also, compensable work time includes all pre-shift and post-shift activities which are an 
integral part of, or closely related to, the employee’s responsibilities such as attending roll call, 
writing up and completing tickets or reports, and cleaning, setting up, and re-racking equipment.  For 
example, post-shift work time would include time spent by an employee performing job-related 
activities on his/her way home (e.g., dropping off a package at the post office to be mailed).  See 
also page 76. 
 
 Insubstantial or insignificant periods of time beyond the scheduled working hours, which 
cannot as a practical administrative matter be precisely recorded for payroll purposes, are not 
required to be compensable.  Such time is merely “de minimis”.  This rule applies only where there 
are uncertain and indefinite periods of time involved of a few seconds or minutes duration, and 
where the failure to count such time is due to considerations justified by business realities.  
Nevertheless, an employer must not arbitrarily fail to count as hours worked any part, however small, 
of the employee’s fixed or regular working time or a practically ascertainable period of time that 
he/she is regularly required to work. 
 
 The most common disputes over whether time is compensable involve on-call time, meal time, 
break time, travel time, and training time.  Other issues arise when volunteer hours are involved or 
when employees have multiple employers. 
 

i. On-call Time 
 
 An employee who is not required to remain on the employer’s premises and is free to use the 
time for his/her own purposes, subject only to the understanding that the employee leave word at 
his/her home or with the employer where he/she can be reached by the employer, is not working 
while “on-call.”  Where employees are allowed to use on-call time for their own purposes, and 
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merely have to be available by phone or beeper, those on-call hours are not generally considered 
hours worked. 
 
 Courts typically analyze a number of factors to determine whether on-call hours are 
compensable such as the frequency of calls; length of response time; geographical restrictions; living 
requirements; whether employees can easily trade on-call responsibilities; the agreement between 
the parties’ and whether the employee can use his/her on-call time for his/her benefit.  Essentially, 
courts evaluate if the on-call time predominantly benefits the employer or the employee.  In other 
words, courts evaluate if employees are engaged to wait (this time is compensable) or are waiting to 
be engaged (this time is non-compensable).  The primary factor in making the determination centers 
around how much freedom the employee has to engage in his/her own pursuits. 
 
 There are many different types of “on call” situations, but the most important consideration in 
determining whether an employee should be paid for “on call” time is how much his/her personal 
activities are restricted.  The “on-call” time is not compensable unless the employer places substantial 
restrictions on the use of standby or on-call time which makes it impossible for the employee to use 
the time for his/her own purposes.  Restrictions on alcohol consumption, or the use of medications, to 
ensure that the employee will be able to perform his/her duties and responsibilities is not a 
substantial restriction.  The more an employee’s on-call time is restricted, the more likely it is that the 
employer has to pay the employee.  Typically, an employee who is on-call at home, or who is 
allowed to leave a message indicating where he/she can be reached is not working while on-call.  
Similarly, it is likely not compensable if the employee is free to shop, dine, go to the movies, etcetera, 
with the understanding that these activities could be interrupted.  Conversely, if the employee must 
stay within ten (10) minutes of the workplace, cannot perform many personal activities, and must 
answer numerous work-related phone calls, the employee would likely be entitled to receive 
compensation for his/her time spent working even though he/she was on-call. 
 

ii. Meal Time 
 
 A bona fide meal period which occurs during the scheduled workday is not compensable 
and treated as hours worked so long as the employee is completely relieved from duty for the 
purpose of eating a meal.  Ordinarily, 30 minutes or more is long enough for a bona fide meal 
period.  A key factor in determining if a meal period is or is not hours worked is whether the 
employee is completely relieved from duty.  Courts will examine the totality of the circumstances to 
determine whether the employee spends his/her meal period engaged in activities that are 
predominantly for his/her own benefit or activities that instead inure predominantly to the benefit of 
his/her employer.  For example, if the meal period is frequently interrupted by requests to continue 
working, the meal period time must be counted as hours worked. 
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 According to the Department of Labor, coffee breaks and other short rest periods, of 5 to 20 
minutes in duration, must be treated as hours worked and included in the compensation owed to the 
non-exempt employee. 
 
 Pursuant to Iowa law, workers under sixteen years of age must receive a break of not less 
than 30 minutes if they are employed for a period of five (5) hours or more each day. 
 

iii. Break Time to Express Breast Milk 
 
 Employers are required to provide a reasonable break time for an employee to express 
breast milk for her nursing child for one (1) year after the child’s birth each time such employee has a 
need to express the milk.  Employers are also required to provide a place, other than a bathroom, 
that is shielded from view and free from intrusion from coworkers and the public, which may be used 
by an employee to express breast milk.  Employers are not required to compensate non-exempt 
employees that receive reasonable break time for this purpose.  However, employers must treat all 
employees the same and therefore should only make a deduction from wages for an employee’s 
break time to express breast milk if the employer makes deductions for other employee’s breaks of a 
similar duration.  An employer that employs less than 50 employees may not be subject to these 
requirements, if such requirements would impose an undue hardship by causing the employer 
significant difficulty or expense when considered in relation to the size, financial resources, nature, or 
structure of the employer’s business. 
 

iv. Travel Time 
 
 The compensability of travel time depends on the kind of travel involved. 
 

1) Travel To and From Work 
 
 Ordinary travel to and from work is generally not compensable.  Ordinary commute time is 
not hours worked even if the employer supplies the vehicle where transportation is for the benefit of 
the employee. 
 

2) Travel During the Work Day 
 
 Travel during the work day will normally be considered to be hours worked.  For example, 
time spent by an employee traveling from job site to job site during the workday must be counted as 
hours worked. 
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3) Travel Away From Home - All In One 
Day 

 
 Travel time to an assignment other than the employee’s regular work location is also 
considered to be compensable hours of work if the travel is completed in one (1) day.  For example, 
if an employer requires an employee to drive himself/herself, and other employees, to another city 
to attend a training session, the time spent traveling for both the driver and the passengers is 
compensable hours of work, as long as the travel occurs in the same day.  Employers can deduct the 
normal amount of time it takes an employee to travel from home to work. 
 

4) Overnight Travel Away From Home 
 
 If the employee’s assignment, e.g., attending a training session in another city, requires an 
overnight stay, all travel time for the driver of the vehicle is considered to be compensable hours of 
work even if the travel time occurs outside the driver’s normal hours of work.  Travel time for the 
passengers which occurs during the passengers’ normal working hours is also compensable.  Thus, if 
an employee regularly works from 9 a.m. to 5 p.m., Monday through Friday, the travel time during 
these hours is work-time, on Saturday and Sunday, as well as on the other days.  However, travel 
time outside the passengers’ normal working hours is not compensable, unless the passengers 
perform work for the employer’s benefit while traveling. 
 

v. Training 
 
 All training time is work time if it occurs during an employee’s regular shift, or if it is required 
by the employer.  Time spent by employees attending training programs is not counted as hours 
worked if a) the meeting is held outside normal working hours; b) attendance is voluntary; c) the 
training is not directly related to employee’s job; and d) no productive work is performed during 
attendance at the training meeting.  Because of these restrictions, most training time will be counted 
as hours worked.  However, if the training is necessary to maintain certification as required by law, 
hours spent in that training will not count as hours worked when the training occurs outside of normal 
working hours. 
 

vi. Volunteer Time 
 
 Typically, time spent as a volunteer is not included in hours worked provided that the 
individual is truly a volunteer (and is not an employee volunteering to work additional hours for no 
compensation). 
 
 An employee may volunteer services for a city or county if a) the individual does not receive 
compensation or is paid expenses, benefits, or a nominal fee for services for which the individual 
volunteered, and b) such services are not the same type of services which the individual is employed 
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to perform for the city or county.  A city or county employee may volunteer services for any other 
state, political subdivision, or interstate governmental agency including a state, political subdivision, 
or interstate governmental agency with which the employing agency has a mutual aid agreement. 
 

vii. Joint Employers 
 
 Joint employment exists when an employee is employed by two (2) or more employers such 
that the employers are responsible, both individually and jointly, to the employee for compliance 
with a statute.  Joint employers must combine all of the hours worked by the employee in a workweek 
to determine if the employee worked more than 40 hours and is due overtime pay.  Further, each of 
the joint employers must ensure that the employee receives all employment-related rights under the 
FLSA. 
 
 The most common scenarios for joint employment are: 
 

1) Where the employee has two (2) or more technically separate but related employers, or 
 

2) Where one employer provides labor to another employer and the workers are 
economically dependent on both employers. 

 
 Some factors to consider include: 
 

• Who owns or operates the possible joint employers? 
 

• Do the employers have any overlapping officers, directors, executives, or managers? 
 

• Do the employers share control over operations? 
 

• Are the operations of the employers intermingled? 
 

• Does one employer supervise the work of the other? 
 

• Do the employers share supervisory authority over the employee? 
 

• Do the employers treat the employees as a pool of workers available to both of them? 
 

• Do they share clients or customers? 
 

• Are there any agreements between the employers? 
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 For example, joint employment may apply when employees work for two (2) restaurants but 
they both share the same management and both employers control the employee.  One factor that 
the DOL looks at in determining whether two departments or agencies of a government are one 
employer is whether they are treated as one agency for statistical purposes in the Census of 
Governments issued by the Bureau of the Census, U.S. Department of Commerce. 
 
 There is one exception to the general rule that all hours worked for an employer must be 
combined for the purpose of determining overtime compensation.  This exception is limited to fire 
protection and law enforcement employees and/or activities.  Where an employee, solely at his/her 
option, works occasionally or sporadically on a part-time basis for the same employer in a different 
capacity from his/her regular employment, the hours worked in the different jobs need not be 
combined for purposes of determining overtime compensation.  Both tests must be met:  the part-time 
work must be occasional or sporadic and in a different capacity. 
 

4. Child Labor Laws 
 
 The FLSA child labor provisions are designed to protect opportunities for minors while 
prohibiting employment and conditions that may be detrimental to the health and well-being of 
minors.  Pursuant to the FLSA different requirements exist depending on the age of the child, the 
occupation, and the type of work being performed. 
 
 Similarly, Iowa child labor laws are designed for the same purpose.  Pursuant to Iowa law, 
workers under 16 years of age must not be employed for more than eight (8) hours in one day, 
exclusive of intermission, and shall not be employed for more than 40 hours in one week.  Also under 
Iowa child labor law, minors under the age of 18 are prohibited from working in certain 
occupations, performing certain duties, and from using certain equipment.  Minors that are 14 or 15 
years old cannot be employed or permitted to work, with or without compensation, unless they have 
a work permit.  Additional laws apply to minors based on their age and occupation. 
 
 Consult with a labor and employment attorney for additional advice in order to comply with 
child labor laws. 
 

5. Internships 
 
 The FLSA defines “employ” broadly to mean to “suffer or permit to work”.  Employers 
frequently inquire about whether interns must be compensated pursuant to the FLSA.  Interns who 
qualify as employees, must be paid at least the minimum wage and in accordance with the overtime 
requirements. 
 
 There are very limited circumstances wherein an intern may not be classified as an employee.  
If the intern is working to serve his/her own interest, and the employer is merely providing aid or 
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instruction, the individual may not be an employee pursuant to the FLSA.  For example, if the 
internship is structured as an academic experience, in accord with a class, and the employer is not 
depending on the services of the intern, the internship is likely to be viewed as serving solely the 
individual rather than an employment relationship.  However, if interns are performing productive 
work for the employer, an employment relationship may exist because both the individual and the 
employer are benefiting from the employment relationship. 
 
 The following factors can be used to determine if the FLSA applies and specifically whether 
the internship program can be paid or unpaid: 
 

1. The internship, even though it includes actual operation of the facilities of the employer, is 
similar to training which would be given in an educational environment; 

 
2. The internship experience is for the benefit of the intern; 
 
3. The intern does not displace regular employees, but works under close supervision of 

existing staff; 
 
4. The employer that provides the training derives no immediate advantage from the 

activities of the intern; and on occasion its operations may actually be impeded; 
 
5. The intern is not necessarily entitled to a job at the conclusion of the internship; and 
 
6. The employer and the intern understand that the intern is not entitled to wages for the time 

spent in the internship. 
 
 If all of the aforementioned factors are met, an employment relationship does not exist and 
the employer is not required to compensate the employee.  This exception will be interpreted very 
narrowly.  Also, unpaid internships generally should not be used by the employer as a trial period for 
individuals seeking employment (i.e., individuals should not be expecting employment at the end of 
the internship).  Best practice suggests that an employer document in writing that the intern will not be 
paid for his/her time or services. Consult with a labor and employment attorney for advice on how to 
structure and implement internships to avoid violating the FLSA. 
 

6. Recordkeeping and Posting 
 
 The FLSA requires employers to maintain adequate records of the following for each non-
exempt employee: 
 

• Name, as used for Social Security recordkeeping purposes, and social security number 
 

http://www.davisbrownlaw.com�


 
 

34 

• Address 
 

• Birth date 
 

• Sex and occupation 
 

• Time of day and day of week on which the employee’s workweek or work period begins 
 

• Regular hourly rate 
 

• Hours worked each workday and total hours worked each workweek 
 

• Total daily or weekly straight-time earnings or wages due for hours worked during the 
workday or workweek, exclusive of premium overtime compensation 
 

• Total overtime earnings for overtime hours per week 
 

• Total additions or deductions from wages paid each pay period 
 

• Total wages paid each pay period 
 

• Date of payment and pay period covered by payment 
 

• Collective bargaining agreements 
 
 The FLSA requires employers to maintain adequate records of the following for each exempt 
employee: 
 

• Name, as used for Social Security recordkeeping purposes, and social security number 
 

• Address 
 

• Birth date 
 

• Sex and occupation 
 

• Time of day and day of week on which the employee’s workweek or work period begins 
 

• Total wages paid each pay period 
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• Date of payment and pay period covered by payment 
 

• Basis on which wages are paid in sufficient detail to permit calculation for each pay 
period of the employee’s total remuneration for employment including fringe benefits 

 
 Payroll records, collective bargaining agreements, and employment contracts must be 
retained for at least three years.  Time cards must be retained for at least two years (including records 
of additions or deductions from wages).  These records must be made available for inspection by the 
DOL upon request and notice. 
 
 FLSA also requires employers to post and keep posted a notice via a poster explaining the 
FLSA.  The poster must be placed in obvious places in every establishment where such employees are 
employed so that they can easily observe a copy.  The poster is available for free from the 
Department of Labor.  Employers should ensure that they are displacing the most recent FLSA poster 
(which may change if the amendments discussed above become effective in the future). 
 
 Many other state and federal laws require employers to post posters notifying employees of 
certain laws.  Employers can download complimentary posters, to comply with state and federal law, 
at 
https://www.iowaworkforcedevelopment.gov/required-employer-posters.  The posters can also be 
found at Appendix B.  However, employers should review the aforementioned website because 
some posters have certain size and font requirements that must be satisfied. 
 

b) Iowa Code Chapter 91A 
 
 In addition to the FLSA, Iowa Code Chapter 91A also governs the payment of wages by 
employers to employees.  Iowa law requires employers to pay all wages, less any lawful deductions, 
at least in monthly, semimonthly, or biweekly installments on regular paydays which are at consistent 
intervals from each other and which are designated in advance by the employer.  It further requires 
that employees be paid not later than 12 days after the wages are earned, excluding Sundays and 
holidays.  Employers can deduct from an employee’s wages in limited circumstances which include 
for the payment of taxes, garnishments, and pursuant to a written agreement if it accrues to the 
benefit of the employee (such as for insurance, pensions, 401K, savings programs, etc.).  Employers 
cannot make deductions in the following situations: 
 

• Cash shortages in a common money till, cash box, or register 
 

• Losses due to breakage, damage to property, acceptance of bad checks, nonpayment 
for goods and services, and default of customer credit provided that such losses are not 
attributable to the employee’s willful or intentional disregard of the employer’s interests. 
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• Lost or stolen property unless certain conditions are met 
 

• Tips 
 

• Personal protective equipment in most cases 
 

• Moving costs except in certain situations. 
 
 Employees must bring any wage claims pursuant to Iowa law within two (2) years.  Similar to 
the FLSA, if employers fail to pay wages that are due, they may be liable for any unpaid wages, 
liquidated damages, court costs, and attorneys’ fees.  Employers may also be subject to a civil 
money penalty of not more than $500 per pay period for each violation.  Any civil money penalty 
recovered will be deposited in the general fund of the state.  Additionally, like the FLSA, employers 
must not retaliate against any employees that are exercising their rights pursuant to these laws. 
 
 When employment of a person is terminated, the law requires employers to pay all wages 
earned by the employee, less any lawful deductions, up to the time of the termination by the next 
regular payday for the pay period in which the wages were earned.  If accrued PTO is owed to an 
employee pursuant to a policy or agreement, the employer must also include any compensation 
owed to the employee by the next regular payday. 
 

c) Immigration 
 
 An employer must complete an I-9 for every employee hired after November 6, 1986.  The 
I-9 is to be completed after hire.  While the I-9 and instructions can be provided in an application 
packet, for example, the employer is not to collect documents or complete the I-9 until after an offer 
and acceptance. 
 
 The I-9 is now available for completion electronically or manually.  See Appendix D for a 
copy.  If the employee is completing the I-9 manually, the employer must provide a full copy of the 
instructions to the employee as well as the form. 
 
 The employee must complete Section 1 of the I-9 no later than the first day on the job. 
 
 The employer completes Section 2 based on documents provided by the employee.  The 
employee must be given three (3) days to provide the documents.  The employer must review original 
documents.  The duty of the employer is to decide if the documents appear to be genuine on their 
face and relate to the person presenting them.  The employer signs the I-9 under penalty of perjury. 
 
 The employer cannot accept expired documents.  However, receipts for documents are 
acceptable in some situations.  The employer should read the form instructions carefully and also 
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consult the Handbook for Employers:  Guidance for Completing the I-9 Form, Form M-274, 
available on-line, for additional information. 
 
 If a work-authorization document has an expiration date (the employee has checked box 4 
in Section 1), the employer is responsible for re-verifying employment eligibility.  Failure to do so is 
considered by the federal government to be the same as hiring a person who is not authorized to 
work. 
 
 When employment is terminated, the I-9 must be saved for one (1) year following termination 
or three (3) years following hire, whichever is longer.  I-9s may be stored in hard copy form or 
electronically.  If storing electronically, special rules apply.  Several vendors offer electronic I-9 
solutions.  An employer will be responsible (and can be fined) for non-compliance that results from 
vendor systems that do not comply with federal rules and guidance. 
 
 I-9s can be reviewed by various federal agencies.  Immigration & Customs Enforcement (ICE) 
is the agency that can audit and fine an employer for non-compliance.  If an employer is notified of 
an audit, an immigration attorney should be consulted immediately.  Employers may be fined for both 
“paperwork” violations (i.e., not completing the form correctly) or “knowing hire” violations (i.e., 
hiring or continuing to employ someone who is not authorized to work).  Criminal penalties are also 
possible in certain circumstances. 
 
 The I-9 form appears to be simple.  The rules for compliance, however, are complex.  
Employers should provide regular I-9 training and consider periodic auditing to ensure compliance 
with this law.  The Davis Brown Law Firm can provide these services upon request.   
 
 In some situations, employees will require immigration sponsorship to work or continue 
working in the United States.  In this event, an immigration attorney should be consulted.  The 
employment-based immigration system is complex and requires expert assistance. 
 
 Employers are prohibited from discrimination in the I-9 process.  Failure to accept valid 
documents, or requiring too many documents, can be considered “document abuse” and subject an 
employer to penalties by the Immigrant and Employee Rights Section of the Department of Justice.  
Unwarranted limitation of the applicant pool when advertising a job (e.g., advertising for U.S. 
citizens only) can also be a discriminatory practice depending on the circumstances.  We 
recommend consultation with an attorney before imposing such a limitation. 
 

d) Workers’ Compensation 
 
 Under Iowa law, workers’ compensation benefits are an employee’s exclusive remedy for 
work-related injuries or illnesses.  A claimant cannot file a claim against an insured employer to 
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recover damages for the employee’s injury, illness, or death outside of the workers’ compensation 
system.  However, uninsured (or those failing to obtain self-insurance) are exposed to civil actions. 
 
 In addition, a claimant may file a civil action against a co-employee for gross negligence.  
Also, an injured employee may sue third parties for their negligence, even though the injured 
employee has received workers’ compensation benefits for the injuries. 
 
 Iowa workers’ compensation law covers most employers in Iowa and requires compensation 
for all injuries arising out of and in the course of employment.  The law defines “employer” as 
including, but not limited to, any of the following: 
 

• A person 
 

• A firm 
 

• An association 
 

• A corporation 
 

• A state, county, or municipal corporation 
 
 Under Iowa’s workers’ compensation law, almost all employees are covered.  Generally, 
there must be an employer-employee relationship for the worker to be covered under the law.  
Independent contractors, limited liability company members, and partners are not covered under the 
workers’ compensation law.  To determine whether an employment relationship exists, courts and 
administrative entities consider the following five factors: 
 

• Whether the employment is at will, 
 

• Responsibility for the payment of wages, 
 

• The right to terminate the relationship, 
 

• The right to control the work, and 
 

• Whether the party sought to be held as the employer is in charge of the work or is the 
person for whose benefit the work is performed. 

 
 Volunteer firefighters, EMS, and reserve police officers are considered “employees” even 
though they are not paid wages.  Generally, these volunteers are eligible for workers’ compensation 
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if they are injured when performing their duties, i.e., when summoned to duty by the person in charge 
(a chief) or that person’s designee. 
 
 Unless the employer has actual notice of the injury or illness, an injured employee, or 
someone acting on the employee’s behalf, must provide notice of the injury to the employer within 90 
days of the date of the injury.  Notice may be verbal or in writing. 
 
 For a traumatic injury, meaning an injury from a specific incident, the date of injury is the date 
of the event.  However, for a cumulative injury, meaning an injury that develops gradually over a 
period of time based on repeated impacts or motions, the date of injury may be harder to identify.  
Iowa courts have held that the date of a cumulative injury is the date on which both the fact of the 
injury and the causal relationship of the injury to the claimant’s employment would have become 
plainly apparent to a reasonable person.  This can be when the injury physically manifests or when 
the employee knew or should have known of the injury. 
 
 An employer must file a First Report of Injury (FROI) with the Iowa Workers’ Compensation 
Agency within four (4) days (not including Sundays and legal holidays) after either: 
 

• Receiving notice of injury causing permanent disability or death, or 
 

• The first three days of the employee’s temporary disability. 
 
Injured employees are eligible for: 
 

• Medical expenses 
 

• Disability benefits, for: 
 
• temporary partial disability; 
 
• temporary total disability; 
 
• permanent partial disability; 
 
• permanent total disability; 
 
• rehabilitation benefits; and 
 
• death benefits, meaning the expenses for the last illness and burial expenses. 
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 Except for injuries resulting in permanent partial disability, an employee must be paid 
compensation starting on the 4th day of disability after the injury.  If the period of incapacity extends 
beyond the 14th day following the date of injury, then the compensation due during the third week 
must be increased by adding to the payments an amount equal to three (3) days of compensation. 
 
 An injured employee’s weekly benefits are based on the employee’s gross average weekly 
earnings.  Generally, the employee’s benefit rate is determined by using a benefit schedule with 
factors based on the employee’s marital status, number of tax exemptions, and gross weekly 
earnings. 
 
 An employee’s weekly earnings is the employee’s salary, wages, or earnings that the 
employee would have been entitled to had the employee worked the customary hours for the full pay 
period in which the employee was injured.  Section 85.36 of the Iowa Code specifies how to 
calculate an employee’s weekly earnings for workers’ compensation purposes.  The rate is 
calculated from the date of injury and is not changed by changes in pay, marital status, or 
exemptions after the injury date. 
 
 If the employer pays weekly compensation to the employee, the employer must file a 
Subsequent Report of Injury (SROI) to reflect the current status of the claim.  An employer must file an 
SROI: 
 

• Within 30 days of commencing disability payments. 
• To correct incorrect claim information or add additional information. 
• Deny compensation to the employee. 
• Reporting on the status of the claim. 
• Recording benefits paid. 
• When compensation is terminated or interrupted. 

 
 An employer must also file medical data supporting the action taken when an employee’s 
temporary total disability or temporary partial disability exceeds 13 weeks or when the employee 
sustains a permanent disability. 
 
 Iowa law does not specify a time period to accept or deny a claim.  However, an employer 
must begin weekly compensation benefit payments within 11 days following the first day of disability 
caused by the injury. 
 
 An employer cannot terminate workers’ compensation payments until after either: 
 

• Providing 30 days’ notice to the employee. 
 

• The employee has returned to work. 
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 In Iowa, the employer has the right to choose the treating physician.  If the employer or 
insurance carrier does not allow alternate care, the employee may apply to the workers’ 
compensation commissioner for alternate medical care with the Iowa Department of Workforce 
Development.  Employers should create a policy in their handbooks that identifies preferred 
physicians and procedures for reporting workplace injuries.  An employer can request that an 
employee submit to an examination at the employer’s expense.  The employer must pay or reimburse 
the employee for: 
 

• Reasonable transportation costs to and from the examination. 
 

• Wages for the time that the employee misses work for the examination. 
 
 The employee may have a physician of the employee’s choosing be present at the 
examination at the employee’s expense. 
 
 If the employer-retained physician gives a rating of permanent impairment, which the 
employee feels is too low, the employee may have another examination by a doctor of the 
employee’s choice at the employer’s expense called an Independent Medical Exam (IME) 
 
 An employee’s refusal to submit to the examination may suspend the employee’s right to any 
compensation for the period of the refusal.  An employee cannot be compensated for the suspension 
period. 
 
 An employer cannot discharge or otherwise discriminate against an employee because the 
employee pursues a workers’ compensation claim.  Although not specifically defined by statute, 
retaliation occurs when an employer takes adverse employment action because the employee 
performed a protected activity.  To prevail in a retaliation claim, an employee must show that: 
 

• The employee engaged in a protected activity, 
 

• The employee suffered adverse employment action, and 
 

• The adverse employment action was causally related to the employee’s protected 
activity. 

 
C. Time Off - Vacation and Sick Leave 
 
 Pursuant to Iowa and federal law, employers are not required to provide any paid time off 
(PTO), such as paid vacation or paid sick leave, to employees.  However, many employers offer a 
limited duration of paid leave to attract and retain qualified employees.  Some employers provide 
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leave via separate vacation leave and sick leave policies.  However, most employees provide leave 
pursuant to a catch-all PTO policy because it is easier to administer, and because it enables 
employees to decide how they want to use their time off of work. 
 
 Pursuant to Iowa law, “wages” includes vacation, holiday, sick leave, and severance 
payments which are due to an employee pursuant to an agreement or policy.  Employers are not 
obligated to payout unused PTO or vacation time when the employment relationship has ended.  
Some employers elect to payout unused PTO only if employees provide advance notice of their 
voluntary resignation.  If employers do not desire to pay out PTO, or vacation pay, when the 
employment relationship has ended, this should be explicitly stated in the Employee Handbook so 
that employees understand that this benefit is not intended to be considered “wages.”  If unused PTO 
or vacation time is owed to an employee upon termination of employment, it must be paid out on or 
before the next regular pay period after the employment relationship has ended. 
 
 Currently, paid sick leave is a trend that is growing at the state and municipal level.  At least 
22 cities and 4 states (not Iowa) have passed paid sick leave laws. 
 
 NOTE:  Special rules may apply to companies that contract with the federal government.  
Executive Order 13706 was signed by President Barack Obama on September 7, 2015, which 
requires parties that enter into covered contracts with the federal government to provide covered 
employees with up to seven (7) days of paid sick leave annually, including paid leave allowing for 
family care.  The Department of Labor published regulations regarding this in a Final Rule on 
September 30, 2016.  However, the status of this rule is uncertain given the recent change in 
administration. 
 

a) Family Medical Leave Act 
 
 The Family and Medical Leave Act (FMLA) is a federal law that was enacted in 1993 that 
applies to employers with more than 50 employees.  It provides eligible employees of covered 
employers with 12 weeks unpaid

 

, job-protected leave for specified family and medical reasons.  The 
FMLA is designed to help employees balance the demands of work and family life by guarantying 
unpaid leave in certain situations. 

 When an employee returns from FMLA leave, he/she must be restored to the same job, or an 
equivalent job, that he/she held when the leave began.  An equivalent job means that a job that is 
identical to the original job in terms of pay, benefits, and other employment terms and conditions 
such as shift time and location.  The FMLA prohibits employers from interfering with or retaliating 
against employees that are exercising their FMLA rights. 
 
 During FMLA leave, employers must maintain the employee’s coverage under any group 
health plan on the same conditions as would have been provided if the employee had been 
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continuously employed during the entire leave period.  If an employer provides a new health plan or 
benefits, or changes health benefits or plans, while an employee is on FMLA leave, the employee is 
entitled to the new or changed plan/benefits to the same extent as if the employee were not on 
leave.  During the FMLA leave period, the employee must continue to pay whatever share of group 
health plan premiums that he/she paid prior to taking FMLA leave. 
 
 If an employer provides PTO or other paid time off, an employee may elect, or the employer 
may require, that such paid leave be substituted for any part of the 12 weeks of FMLA leave.  
Similarly, a public employee may request and be permitted to use, or an employer may require, that 
the public employee use accrued compensatory time off concurrently with FMLA leave. 
 
 Other than group health benefits, an employee’s entitlement to benefits or lack thereof, 
during a period of FMLA leave (such as holiday pay), is determined by the employer’s policy for 
providing such benefits when the employee is on other forms of leave (paid or unpaid). 
 
 The FMLA is a dynamic and complicated law and this section merely provides an overview.  
Many of the words mentioned herein are defined legal terms that require specialized knowledge.  
Because the FMLA is complicated, consult with a labor and employment attorney to understand the 
intricacies of this law. 
 

1. Covered Employers 
 

i. Private Sector 
 
 Private sector employers must comply with the FMLA if they employ 50 or more employees 
(full-time or part-time) for each working day during each of 20 or more calendar workweeks in the 
year.  Once an employer meets this threshold, the employer must comply with the FMLA until it 
reaches a future point where it no longer has 50 employees for 20 (nonconsecutive) workweeks in 
the current and preceding calendar year.  The regulations provide the following example as an 
illustration: 
 

For example, if an employer who met the 50 employees/20 workweeks test in the 
calendar year as of September 1, 2008, subsequently dropped below 50 
employees before the end of 2008 and continued to employ fewer than 50 
employees in all workweeks throughout calendar year 2009, the employer would 
continue to be covered throughout calendar year 2009 because it met the coverage 
criteria for 20 workweeks of the preceding (i.e., 2008) calendar year. 

 
29 C.F.R. § 825.105. 
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ii. Public Sector 
 
 All public employers, including the federal government, must comply with the FMLA, 
regardless of the number of employees they employ. 
 
 Also, local educational agencies (such as public school boards and public and private 
elementary and secondary schools) are subject to the FMLA, regardless of the number of employees 
they employ. 
 

iii. Integrated and Joint Employers 
 
 Separate businesses may be viewed as a single employer for FMLA purposes if they are an 
integrated or joint employer.  Factors to be considered in determining if separate businesses are a 
joint employer include: 
 

• Common management, 
 

• Interrelation between operations, 
 

• Centralized control of labor relations, and 
 

• Degree of common ownership or financial control. 
 
 Where two (2) or more businesses exercise some control over the work or working conditions 
of an employee, a joint employment relationship may exist such that both businesses must comply 
with the FMLA. 
 
 For purposes of determining employer coverage under the FMLA, all of the employees 
making up the integrated or joint employer must be counted. 
 

2. Notice of FMLA Rights 
 
 Every covered employer must provide notice to their employees regarding the FMLA.  To 
satisfy the general notice requirement, employers must:  1) display a poster, and 2) provide a written 
general notice to employees. 
 

1. 
 

Poster 

 Every covered employer must display a poster about the FMLA that is in plain view where all 
employees and applicants can see it.  Employers should use the DOL FMLA poster, which is free, 
because the poster must convey certain information in a font size that is large enough for everyone to 
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see.  Employers must also provide notice to employees in a language in which they can read and 
write if the employer employs a significant portion of employees that do not read and write English.  
The DOL also provides complimentary FMLA posters in Spanish, as well. 
 

2. 
 

General Notice 

 Covered employers must also provide a general notice to employees about the FMLA via a 
policy in the Employee Handbook or through other written materials.  Employers are strongly advised 
to comply with this requirement by addressing the FMLA in the Employee Handbook so that all 
employees and applicants receive notice of this information. 
 
 Employers may be assessed a civil money penalty if they willfully violate FMLA’s posting 
requirements. 
 

3. Eligible Employees 
 
 The first step in determining whether an employee is entitled to FMLA benefits is to establish if 
he/she is eligible for FMLA leave.  Individual employees are not automatically entitled to FMLA 
benefits merely because their employer has an obligation to comply with the FMLA.  Employees are 
eligible if they have worked for a covered employer for at least 12 months, have 1,250 hours of 
service in the previous 12 months, and if they work at a worksite that employs at least 50 employees 
within a 75 mile radius of the worksite.  Special rules apply as to how these eligibility requirements 
are calculated.  Consult with a labor and employment attorney for assistance. 
 
 Although public employers and schools must comply with the FMLA regardless of how many 
employees they have, individual employees must meet the aforementioned eligibility requirements. 
 

4. Notice of FMLA Leave 
 
 An employee’s need for FMLA leave may be written or oral.  The first time an employee 
requests leave for a qualifying reason, the employee is not required to specifically mention the FMLA.  
The employee is only required to provide enough information for the employer to know that the leave 
may be covered by the FMLA. 
 
 Generally, an employee must give at least 30 days’ advance notice of the need to take 
FMLA leave when he/she knows about the need for the leave in advance and it is possible and 
practical to do so.  For example, if an employee is scheduled for surgery in two months, the need for 
leave is foreseeable and the employee must provide at least 30 days, advance notice.  If an 
employee does not provide at least 30 days’ advance notice, and it was possible and practical to 
do so, the employer may delay the FMLA leave until 30 days after the date that the employee 
provides the notice. 
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 If 30 days’ advance notice is not possible because the foreseeable situation has changed or 
the employee does not know exactly when leave will be required, the employee must provide notice 
of the need for leave as soon as possible and practical.  Whether the employee’s notice of 
unforeseeable leave is timely will depend upon the facts of the particular case. 
 
 In the case of FMLA leave for a qualifying exigency of a military family member, the 
employee must give notice of the need for such leave as soon as possible and practical, regardless 
of how far in advance the leave is needed. 
 
 For planned medical treatment, the employee must consult with his/her employer and try to 
schedule the treatment at a time that minimizes the disruption to company operations.  The employee 
should consult with the employer prior to scheduling the treatment in order to arrange a schedule that 
best suits the needs of both the employee and employer.  Of course, any schedule of treatment is 
subject to the approval of the treating healthcare provider. 
 
 After an employer has determined that an employee is eligible for FMLA leave, the employer 
must provide an Eligibility Notice to the employee informing the employee whether he/she is eligible 
for FMLA leave.  If the employer determines that the employee is not eligible for FMLA leave, the 
employer must provide at least one reason why he/she is not eligible.  Employers must provide the 
Eligibility Notice within five (5) business days of the employee’s initial request for leave or of learning 
that an employee’s leave may be for an FMLA-qualifying reason (unless extenuating circumstances 
exist).  Employers can use DOL Form WH-381, titled Notice of Eligibility Rights and Responsibilities.  
See Appendix C, page C-9.  However, employers should provide the Eligibility Notice in the 
language of the employee if possible, and particularly if a significant portion of the employers 
workforce is not literate in English. 
 
 Employers must also provide eligible employees with a written Rights and Responsibilities 
Notice each time the employer provides an eligible employee with the Eligibility Notice.  This notice 
details the obligations of the employee in regards to his/her FMLA leave. 
 
 The Rights and Responsibilities Notice must include: 
 

• A statement of the period of leave that may be designated and counted against the 
employee’s FMLA leave entitlement, 

 
• The 12-month period used to track FMLA leave usage, 
 
• Whether the employee will be required to provide certification of the need for leave, 
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• The employee’s right to use paid leave, whether the employer will require the substitution 
of paid leave, any conditions related to the substitution, and the employee’s right to take 
unpaid FMLA leave if the employee does not meet the conditions for paid leave; 

 
• The employee’s status as a “key employee” and potential restoration consequences, if 

applicable; (A “key employee” is a salaried FMLA-eligible employee who is among the 
highest paid ten percent (10%) of all employees, both eligible and ineligible, within 75 
miles of the worksite. 

 
• The employee’s right to job restoration and maintenance of benefits, 
 
• Whether the employee will be required to make premium payments to maintain health 

benefits and any arrangements for doing so, the consequences of failing to make 
payments on a timely basis, and the employee’s potential liability for premium payments 
made by the employer if the employee fails to return to work; and 

 
• The consequences of failing to meet his/her obligations. 

 
 Employers must provide employees with notice within five (5) days if any of the 
aforementioned information changes. 
 
 Once an employer has enough information to determine if the employee’s requested leave 
qualifies as FMLA leave, the employer must provide the employee with the written Designation 
Notice within five (5) business days (absent extenuating circumstances).  The employer may not be 
able to provide a Designation Notice to an employee until it has received the medical certification.  A 
Designation Notice informs the employee that the requested leave will be designated as FMLA leave.  
It also outlines the applicable requirements while the employee is on leave.  If the employer needs 
additional information to make this designation, the employer should ask the employee for more 
information.  Failure to timely provide a Designation Notice to an employee may be considered as 
interference with the employee’s FMLA rights. 
 
 Employers may use DOL’s form WH-382, titled Designation Notice.  See Appendix C, page 
C-11.  The written Designation Notice must include, in addition to designating leave as FMLA 
qualifying, all of the following: 
 

• The amount of leave that will count against the employee’s FMLA leave entitlement, if 
known; (If the exact amount of leave is not known at the time of the designation, such as 
for example, when the employee needs unforeseeable intermittent leave, the employer 
must provide this information in writing upon the employee’s request, but no more often 
than once in a 30-day period and only if leave was taken). 
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• Whether the employee is required to substitute paid leave for unpaid FMLA leave, and 
 
• Whether the employee will be required to submit a fitness-for-duty certification to return 

to work. 
 
 Employers should timely provide required notices to prevent a FMLA interference claim 
(employers cannot restrain or prevent employees from exercising their FMLA rights).  Similarly, 
employers should be responsive to answering questions from employees concerning their rights and 
responsibilities under the FMLA. 
 

5. Determining the 12-month Period 
 
 Employees may take FMLA leave in a defined 12-month period or “leave year”.  Employers 
may select the method for determining the 12-month period: 
 

• The calendar year (January 1st through December 31st); 
 
• Any fixed 12-month leave year, such as a fiscal year, a year required by state law, or a 

year starting on an employee’s anniversary date; or 
 
• The 12-month period measured forward from the date an employee’s first FMLA leave 

begins; or 
 
• A rolling 12-month period measured backward from the date an employee uses FMLA 

leave. 
 
 Whichever method the employer chooses, it must apply it uniformly to all employees.  
Special rules apply for employees using military caregiver leave, which permits leave to be taken 
during a single 12-month leave period. 
 
 Special rules also apply if eligible spouses work for the same employer.  Eligible spouses 
who work for the same employer are limited to a combined total of 12 workweeks of leave in a 12-
month period for the following FMLA-qualifying reasons: 
 

• the birth of a son or daughter and bonding with the newborn child, 
 

• the placement of a son or daughter with the employee for adoption or foster care and 
bonding with the newly-placed child, and 
 

• the care of a parent with a serious health condition. 
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This combined total limitation does not apply to: 
 

• The care of a spouse or son or daughter with a serious health condition; 
 

• A serious health condition that makes the employee unable to perform the essential 
functions of his/her job; and 
 

• Any qualifying exigency arising out of the fact that the employee’s spouse, son, 
daughter, or parent is a military member on “covered active duty.” 

 
 Employers are encouraged to consult with a labor and employment attorney for assistance in 
calculating FMLA leave, particularly when intermittent leave is used. 
 

6. Qualifying Reasons for Leave 
 
 Eligible employees may take up to 12 workweeks of leave in a 12-month period for one or 
more of the following reasons: 
 

• The birth of a son or daughter or placement of a son or daughter with the employee for 
adoption or foster care, and to bond with the newborn or newly-placed child within one 
(1) year of birth; 

 
• To care for a spouse, son, daughter, or parent who has a serious health condition; 
 
• For a serious health condition that makes the employee unable to perform the essential 

functions of his/her job, including incapacity due to pregnancy and for prenatal medical 
care; 

 
• For any qualifying exigency arising out of the fact that a spouse, son, daughter, or parent 

is a military member on covered active duty or is called to covered active duty status; or 
 
• For military caregiver leave to care for a covered servicemember with a serious injury or 

illness if the employee is the spouse, son, daughter, parent or next of kin of the 
servicemember. 

 
 In addition, an eligible employee may take up to 26 workweeks of leave during a single 12-
month period to care for a covered servicemember with a serious injury or illness when the employee 
is the spouse, son, daughter, parent, or next of kin of the servicemember. 
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 The right to take FMLA leave applies equally to male and female employees.  Fathers are 
equally entitled to take up to 12 workweeks of FMLA leave for the birth or placement for adoption or 
foster care of a child and to bond with the child within 12 months from the date of birth or placement. 
 
 If there is any chance that an employee’s medical condition may invoke the FMLA, the 
employer should issue notification and medical certification forms to the employee so that the 
healthcare provider(s) can make the determination as to whether certain health requirements have 
been satisfied. 
 

i. Immediate Family Members 
 
 Employees can take FMLA leave due to a serious health condition for the following 
immediate family members: 
 

• Spouse 
 
• Parent 
 
• Son or Daughter 

 
 A “spouse” means a husband or wife as defined or recognized in the state where the 
individual was married, including in a common law marriage or same-sex marriage.  A spouse also 
includes a husband or wife in a marriage that was validly entered into outside of the United States, if 
the marriage could have been entered into in at least one state. 
 
 A “parent” means a biological, adoptive, step, or foster father or mother, or any other 
individual who stood in loco parentis to the employee when the employee was a child.  This term 
does not include “parents-in-law.”  In loco parentis is a legal term that essentially means the 
individual assumed day-to-day responsibilities to care for or financially support the child.  An 
individual may have an in loco parentis relationship with a child even if he/she is not biologically 
related to the child, or lacks a legal relationship with the child, so long as the individual intended to 
take over the role of a parent. 
 
 A “son or daughter” means a biological, adopted, or foster child, a stepchild, a legal ward, 
or a child of a person standing in loco parentis, who is under 18 years of age or who is 18 years of 
age or older and incapable of self-care because of a mental or physical disability at the time that 
FMLA leave is to commence. 
 
 In order for a parent to take FMLA leave for a child who is 18 years old or over, the son or 
daughter must: 
 

http://www.davisbrownlaw.com�


 
 

51 

• Have a disability as defined by the Americans with Disabilities Act (ADA) at the time the 
leave is to commence (the onset of a disability may occur at any age), 

 
• Be incapable of self-care because of the disability, 
 
• Have a serious health condition, and 
 
• Need care because of the serious health condition. 

 
ii. Serious Health Condition 

 
 A serious health condition is an illness, injury, impairment, or physical or mental condition that 
involves inpatient care (in a hospital, hospice, or residential medical care facility) or continuing 
treatment by a healthcare provider. 
 
 The term “serious health condition” is intended to cover conditions or illnesses that affect an 
employee’s health to the extent that he/she must be absent from work on a recurring basis or for 
more than a few days for treatment or recovery.  The term “serious health condition” is not intended 
to cover short-term conditions for which treatment and recovery are brief.  (It is expected that short-
term conditions will fall within even the most modest sick leave policies).  Conditions or medical 
procedures that would not normally be covered by the FMLA include minor illnesses that last only a 
few days or routine physicals or surgical procedures, which typically do not involve hospitalization 
and require only a brief recovery period. 
 
 The FMLA does not definitively state that certain particular illnesses or diseases are always, 
or never, a serious health condition.  Instead, the facts of each situation must be considered.  After 
all, one person’s bronchitis might result in a missed day of work and some coughing while another 
person’s might result in an extended hospital stay for pneumonia.  As a result, the first person may not 
have a serious health condition, but the second person might. 
 
 Nonetheless, unless complications arise, the following are examples of conditions that likely 
do not meet the definition of a serious health condition and do not qualify for FMLA leave: 
 

• Common cold 
• Flu 
• Earaches 
• Upset Stomach 
• Routine Physicals / Eye and Dental Examinations 
• Headaches other than migraines 
• Routine dental or orthodontia problems 
• Periodontal disease, etc. 
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• Cosmetic treatments (such as acne treatments) 
• Minor Ulcers 

 
 To further reiterate that each case must be evaluated on a case-by-case basis, if an 
individual’s headaches are caused by a cancerous brain tumor, the FMLA may apply.  Also, 
restorative dental or plastic surgery after an injury, or removal of a cancerous growth, may be a 
serious health condition. 
 
 Generally, common illnesses and conditions that would likely qualify as a serious health 
condition include (but are not limited to): 
 

• Heart attacks 
• Heart conditions requiring heart bypass or valve operations 
• Most cancers 
• Back conditions requiring extensive therapy or surgical procedures 
• Strokes 
• Severe respiratory conditions 
• Spinal injuries 
• Appendicitis 
• Pneumonia 
• Emphysema 
• Severe Arthritis 
• Severe nervous disorders 
• Injuries caused by serious accidents on or off the job 
• Ongoing pregnancy complications or illnesses (such as severe morning 

sickness and the need for prenatal care) 
• Child birth and recovery from child birth 
• Miscarriages 
• Alzheimer’s 
• Epilepsy 
• Terminal diseases 

 
These conditions typically involve either inpatient care or significant continuing treatment. 
 
 For all conditions “incapacity” means inability to work, including being unable to perform 
any one of the essential functions of the employee’s position, or inability to attend school, or perform 
other regular daily activities because of the serious health condition, treatment of the serious health 
condition, or recovery from the serious health condition. 
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 Absences attributable to incapacity due to pregnancy, and chronic conditions, qualify for 
FMLA leave, even though the employee or the covered family member does not receive treatment 
from a healthcare provider during the absence, and even if the absence does not last more than 
three (3) consecutive, full calendar days.  For example, an employee with asthma may be unable to 
report for work due to the onset of an asthma attack or because the employee’s healthcare provider 
has advised the employee to stay home when the pollen count exceeds a certain level.  An employee 
who is pregnant may be unable to report to work because of severe morning sickness. 
 
 The term “treatment” includes but is not limited to examinations to determine if a serious 
health condition exists and evaluations of the condition. 
 
 The chart below describes the different types of conditions that are serious health conditions 
under the FMLA.  Chronic conditions and long-term or permanent periods of incapacity may also 
meet the requirements.  Certain conditions requiring multiple treatments may also be FMLA-
qualifying.  See the chart on the next page for more information. 
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Inpatient Care 

QUALIFYING REASONS FOR FMLA LEAVE - SERIOUS HEALTH CONDITIONS 
• An overnight stay in a hospital, hospice, or residential medical care facility. 

• Includes any period of incapacity

 

 or any subsequent treatment in connection with the overnight stay. 

 

 

 

 

 

 

Continuing 
Treatment by a 

Healthcare 
provider 

 

(any one or more 
of the following) 

• 

A period of incapacity of more than three (3) consecutive, full calendar days, and any subsequent treatment or period of incapacity relating to the 
same condition, that also involves: 

Incapacity Plus Treatment 

 Two (2) or more in-person visits to a healthcare provider for treatment within 30 days of the first day of incapacity unless extenuating 
circumstances exist. The first visit must be within seven (7) days of the first day of incapacity; or, 

 At least one in-person visit to a healthcare provider for treatment within seven (7) days of the first day of incapacity, which results in a 
regimen of continuing treatment under the supervision of the healthcare provider (this does not require that the employee consult the same 
individual on two or more occasions; rather, it means the same health condition required care from a healthcare provider on two or more 
occasions).  For example, the healthcare provider might prescribe a course of prescription medication (e.g., an antibiotic) or therapy 
requiring special equipment. A regimen of continuing treatment that includes the taking of over-the-counter medications such as aspirin, 
antihistamines, or salves; or bed-rest, drinking fluids, exercise, and other similar activities that can be initiated without a visit to a 
healthcare provider, is not, by itself, sufficient to constitute a regimen of continuing treatment for purposes of FMLA leave. 

• 

Any period of incapacity due to pregnancy or for prenatal care. 

Pregnancy 

• 

Any period of incapacity due to or treatment for a chronic serious health condition, such as diabetes, asthma, migraines.  A chronic serious health 
condition is one which requires visits to a healthcare provider (or nurse supervised by the provider) at least twice a year and recurs over an 
extended period of time.  A chronic condition may cause episodic rather than a continuing period of incapacity. 

Chronic Conditions 

• 

A period of incapacity which is permanent or long-term due to a condition for which treatment may not be effective, but which requires the 
continuing supervision of a healthcare provider, such as Alzheimer’s disease, ALS, a severe stroke, or terminal stages of cancer. 

Permanent or Long-term Conditions 

• 

 Restorative surgery after an accident or other injury; or, 

Conditions Requiring Multiple Treatments 

 A condition that would likely result in a period of incapacity of more than three (3) consecutive, full calendar days if the employee or 
employee’s family member did not receive the treatment. 
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7. Medical Certification 
 
 In certain circumstances, an employer may require that an employee submit a medical 
certification to support the employee’s need for FMLA leave.  The certification is a document or form 
that is completed by the employee and a healthcare provider. 
 
 The medical certification will allow the employer to: 
 

• Obtain information related to the FMLA leave request, including the likely periods of 
absences; and 

 
• Verify that an employee, or the employee’s ill family member, has a serious health 

condition (or, in the case of military family leave, that facts exist to support the 
employee’s request for such leave). 

 
 The employee has the responsibility to provide the medical certification if his/ her employer 
requests it.  This includes the responsibility, when applicable, to find a healthcare provider to provide 
a complete and sufficient medical certification, and to pay for the cost of the medical certification. 
 
 If the employee does not provide the medical certification, the employer may deny the 
employee’s request for FMLA leave. 
 

i. Circumstances When an Employer May 
Require A Medical Certification 

 
 An employer may require a certification when an employee requests leave for: 
 

• The employee’s own serious health condition,1

 
 

• The serious health condition of the employee’s parent, spouse, son, or daughter, and 
 
• Military family leave (see pages 64 and 65 for information about certification for military 

family leave). 
 
 Employers may not request a medical certification for leave to bond with a healthy newborn 
child or a child placed for adoption or foster care. 
 

                                                           
1 An employer may also, in certain circumstances, require a fitness-for-duty certification at the conclusion of the 
employee’s leave as a condition to returning the employee to the job (see herein at page 61 for information about the 
fitness-for-duty certification).  



 
 

56 

ii. Medical Certification Notice and Timing 
 
 Employers must notify employees each time they require a medical certification.  The 
employer’s notice that a certification is required must be included in the written Rights and 
Responsibilities Notice that the employer gives the employee within five (5) business days of 
becoming aware of the employee’s need for FMLA leave.  In certain instances, an employer may 
request a medical certification at a later date, if the employer has reason to question the 
appropriateness of the leave or its duration.  When requesting a medical certification, the employer 
must advise the employee of the consequences of failing to provide a complete and sufficient 
medical certification. 
 
 The employee must provide the requested medical certification within 15 calendar days after 
an employer’s request, unless it is not feasible under the particular circumstances to do so despite the 
employee’s good faith efforts, or if the employer permits more than 15 calendar days to return the 
requested medical certification.  When an employee makes diligent good faith efforts but is unable to 
meet the 15 calendar day deadline, the employee is entitled to additional time to provide the 
medical certification.  If an employee fails to return the certification in a timely manner, the employer 
can deny FMLA protections for the leave following the expiration of the fifteen-calendar day time 
period until a complete and sufficient medical certification is provided. 
 
 Employers may provide employees with the Department of Labor’s optional forms, listed 
below, for obtaining certification.  See Appendix C. 
 

• WH-380-E, Certification of Healthcare provider for Employee’s Serious Health 
Condition; 

 
• WH-380-F, Certification of Healthcare provider for Family Member’s Serious Health 

Condition; 
 
• WH-384, Certification of Qualifying Exigency for Military Family Leave; 
 
• WH-385, Certification for Serious Injury or Illness of a Covered Servicemember – for 

Military Family Leave; 
 
• WH-385-V, Certification for Serious Injury or Illness of a Veteran for Military Caregiver 

Leave. 
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iii. Incomplete or Insufficient Medical 
Certifications 

 
 The medical facts appropriate for inclusion on the medical certification form will vary 
depending on the nature of the serious health condition and are to be determined by the healthcare 
provider.  When a healthcare provider provides a medical certification, it should be based upon 
his/her medical knowledge, experience, and examination of the patient.  The healthcare provider 
should be as specific as possible and should limit his/her responses to the condition to which the 
employee is seeking leave. 
 
 A complete and sufficient medical certification need only include the following: 
 

• Contact information for the healthcare provider, including name, address, telephone 
number, fax number, and type of medical practice / specialty; 

 
• When the serious health condition began; 
 
• How long the serious health condition is expected to last; 
 
• If the employee is the patient, whether the employee is unable to work, and the likely 

duration of this inability; 
 
• If a family member is the patient, whether the family member needs care, and an estimate 

of the frequency and duration of the leave required to care for the family member; 
 
• Whether the employee’s need for leave is continuous or intermittent; and 
 
• Appropriate medical facts about the condition. 

 
 Employers may require additional information for intermittent or reduced leave. 
 
 Employers must accept a complete and sufficient medical certification, regardless of the 
format. 
 
 Whenever an employer believes that a medical certification is “incomplete” or “insufficient,” 
the employer must give the employee a written notice stating what additional information is necessary 
to make the certification complete and sufficient.  The employer may use the Designation Notice to 
inform the employee that the medical certification is incomplete or insufficient and identify what 
information is needed to make the medical certification complete and sufficient. 
 

http://www.davisbrownlaw.com�


 
 

58 

• A medical certification is considered incomplete if one or more applicable entries have 
not been completed. 
 

• A medical certification is considered insufficient if the information provided is vague, 
ambiguous, or nonresponsive. 

 
 The employer must provide the employee with at least seven (7) calendar days to correct any 
deficiency in the medical certification.  If it is not practicable under the particular circumstances for 
the employee to cure any deficiency in the seven (7) day period despite the employee’s diligent 
good faith efforts, the employer should provide additional time. 
 
 If an employee fails to provide a complete and sufficient medical certification, despite the 
opportunity to cure the deficiency, an employer may deny the employee’s request for FMLA leave. 
 
 After acquiring a complete and sufficient medical certification, an employer is not permitted 
to ask for more information, such as requiring a doctor’s note for each FMLA-related absence.  
Requiring a doctor’s note for each unpaid FMLA related absence may be considered interference 
with the employee’s use of FMLA leave. 
 

iv. Authentication and Clarification 
 
 After the employer has given the employee the opportunity to cure any deficiencies, the 
employer may contact the healthcare provider only for purposes of authentication and/or 
clarification of the medical certification. 
 
 Authentication means providing the healthcare provider with a copy of the medical 
certification and confirming that the information contained on it was completed and/or authorized 
by the healthcare provider who signed the document. 
 
 Clarification means contacting the healthcare provider to understand the handwriting on the 
medical certification or to understand the meaning of a response. 
 
 An employer may not ask healthcare providers for additional information beyond that in the 
medical certification form. 
 
 Under no circumstances may the employee’s direct supervisor contact the employee’s 
healthcare provider.  A human resources professional, a leave administrator, or a management 
official must make the contact. 
 
 The requirements of the Health Insurance Portability and Accountability Act (HIPAA) Privacy 
Rule govern the privacy of individually-identifiable health information created or held by HIPAA-
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covered entities.  Therefore, HIPAA requirements must be satisfied for a HIPAA-covered entity to 
share an employee’s, or an employee’s family members, individually-identifiable health information 
with an employer.  HIPAA requires, among other things, a written authorization by the employee (or 
the employee’s family member) in order to release information for clarification purposes. 
 
 An employee may choose to authorize his/her healthcare provider to provide clarification 
directly to the employer; however, the employee may not be required to do so.  If the employee 
chooses not to provide such authorization and does not otherwise clarify the certification, the 
employer may deny the FMLA leave request if the certification is unclear.  It is the employee’s 
responsibility to provide the employer with a complete and sufficient medical certification and to 
clarify the medical certification if necessary. 
 

v. Second and Third Opinions 
 
 If an employer has received a complete and sufficient medical certification but has a reason 
to doubt that it is valid, the employer may require the employee to obtain a second opinion at the 
employer’s expense.  The employer can choose the healthcare provider to provide the second 
opinion, but generally may not select a healthcare provider who it employs on a regular or routine 
basis. 
 
 If the first and second opinions reach different conclusions, the employer may require a third 
opinion at the employer’s expense.  The third healthcare provider must be approved by both the 
employer and the employee.  The opinion of the third healthcare provider is final. 
 
 While waiting for the second (or third) opinion, the employee is provisionally entitled to 
FMLA leave, including the right to maintain his/her group health benefits.  If the certifications do not 
ultimately establish that the employee is entitled to FMLA leave, the leave is not considered FMLA 
leave (and may be treated as paid or unpaid leave under the employer’s established leave policy). 
 
 If the employee requests it, the employer must provide copies of second or third opinions 
within five (5) business days absent extenuating circumstances. 
 
 If a second or third opinion healthcare provider requests information relevant to the serious 
health condition at issue from the employee’s, or his/her family member’s healthcare provider, and 
the employee or their family member does not authorize their healthcare provider to release such 
information, the FMLA leave may be denied. 
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vi. Medical Recertification 
 
 An employer may, under certain circumstances, request that an employee “recertify” his/her 
serious health condition or the serious health condition of his/her family member within the same 
leave year. 
 
 In general, an employer may request the employee provide a recertification no more often 
than every 30 days and only when the employee is actually absent or has requested to be absent. 
 
 However, in some instances, an employer must wait longer than 30 days to request 
recertification.  If the initial certification indicates that the minimum duration of the serious health 
condition will be more than 30 days, an employer must generally wait until that minimum duration 
expires before requesting recertification. 
 
 In all cases, an employer may request recertification every six (6) months in connection with 
an absence.  If the initial medical certification indicates that the employee will need intermittent or 
reduced schedule leave for longer than six (6) months, including cases where the serious health 
condition has no anticipated end, the employer may request a recertification every six (6) months, 
but only in connection with an absence by the employee. 
 
 An employer may request a recertification in connection with an absence by the employee in 
less than 30 days only if: 
 

• The employee requests an extension of leave, 
 
• The circumstances described by the previous certification have changed significantly, or 
 
• The employer receives information that casts doubt on the employee’s stated reason for 

the absence or the continuing validity of the existing medical certification. 
 
 In general, an employer may ask for the same information in a medical recertification as that 
permitted in the initial medical certification.  As with the initial medical certification, in most 
circumstances, the employee has 15 calendar days after the employer’s request to provide a 
complete and sufficient recertification.  During recertification an employer may provide the 
healthcare provider with a record of the employee’s absence pattern, such as an attendance record 
of FMLA leave use, and ask the healthcare provider if the serious health condition and need for leave 
is consistent with the absence pattern provided. 
 
 For serious health conditions, an employer may contact the healthcare provider to 
authenticate or clarify recertification, but cannot require second or third opinions for recertification. 
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1) Annual Medical Certification 
 
 Where the need for leave for an employee’s or family member’s serious health condition lasts 
beyond a single leave year, the employer may require a new certification in each subsequent FMLA 
leave year.  That means the employer may request a new medical certification with the first absence 
in a new 12 month leave year.  Because it is a new certification and not a recertification, an 
employer may seek second and third opinions for these new medical certifications, as well as 
authenticate or clarify the certification with the healthcare provider. 
 

2) Medical Certification At A Glance 
 
Step 1: The employer must notify the employee if a medical certification is required. 
 
Step 2: The employee provides a completed medical certification within 15 calendar days, 

absent unusual circumstances. 
 
 The employer may: 
 

• Identify, in writing, any deficiencies in the medical certification and ask the employee to 
provide corrected information within seven (7) calendar days. 

 
• Contact the healthcare providers to clarify and/or authenticate the medical certification. 
 
• Require a 2nd medical opinion, at the employer’s expense, if there are concerns about 

the validity of the medical certification. 
 
• Require a 3rd medical opinion, at the employer’s expense, if the 1st and 2nd opinions 

differ. 
 
Step 3: The employer must notify the employee, in writing, if the leave will or will not be 

FMLA protected. 
 

vii. Intermittent Leave or Reduced Schedule Leave 
 
 Under certain circumstances, an employee is entitled to take FMLA leave on an intermittent or 
reduced schedule basis.  Employers must permit employees to take intermittent or reduced schedule 
leave when there is a medical need for such leave for an employee’s own serious health condition, to 
care for a spouse, parent, son, or daughter with a serious health condition, or to care for a covered 
servicemember with a serious injury or illness.  An employee is also entitled to use intermittent or 
reduced schedule leave for qualifying exigencies. 
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 An employee is not entitled to take intermittent leave for the birth and care of a newborn child 
or for the placement with the employee of a child for adoption or foster care unless the employer 
agrees to the arrangement. 
 
 If an employee needs leave intermittently, or on a reduced schedule, for planned medical 
treatment for their own serious health condition, or for that of a qualifying family member, the 
employee must make a reasonable effort to schedule the treatment so as to not unduly disrupt the 
employer’s operations. 
 
 Covered employees may also be temporarily transferred to an alternative position that better 
accommodates recurring periods of leave.  The employee must be provided pay and benefits 
equivalent to those the employee had in the position prior to the transfer.  However, the position does 
not have to have equivalent duties.  Employers cannot transfer employees to an alternate position in 
order to discourage them from taking leave. 
 

viii. Fitness For Duty Certification 
 
 An employer may have a uniformly-applied policy or practice that requires all similarly-
situated employees who take leave for their own serious health condition to obtain and present 
medical certification from the employee’s healthcare provider that the employee is able to resume 
work as a condition of restoring an employee.  This fitness-for-duty certification can be requested 
only for the health condition that caused the employee’s need for FMLA leave.  Certain limitations 
apply to the frequency with which an employer may require a fitness-for-duty certification for 
absences taken on an intermittent or reduced schedule basis. 
 
 If the employer requires that the fitness-for-duty certification address the employee’s ability to 
perform the essential functions of the employee’s position, the employer must indicate this in the 
FMLA Designation Notice and must provide the employee a list of the essential functions of the 
employee’s position. 
 
 The employee is responsible for the cost of the fitness-for-duty certification. 
 
 The employer may delay restoration of the employee until the employee submits a required 
fitness-for-duty certification. 
 
 The employer may contact the employee’s healthcare provider to authenticate or clarify the 
fitness-for-duty certification.  The employer may not delay the employee’s return to work while 
contacting the healthcare provider.  The employer may not require second or third opinions. 
 
 Separately from the employer’s ability to request that the employee provide a fitness-for-duty 
certification, employers may also require an employee to submit to an examination at the employer’s 
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expense by the employer’s medical staff provided the examination by the employer’s medical staff is 
job-related and consistent with business necessity.  An employer may not deny or delay reinstating 
an employee who has been absent on FMLA leave pending an examination by the employer’s 
medical staff.  The employer may require the employee to submit to examination after reinstatement, 
including the first day of the employee’s reinstatement. 
 

8. Recordkeeping Requirements 
 
 Covered employers are required to keep FMLA record for three (3) years.  Covered 
employers with eligible employees must maintain the following records: 
 

• Basic payroll and identifying employee data (including name, address, and occupation; 
rate or basis of pay and terms of compensation; daily and weekly hours worked per pay 
period; additions to or deductions from wages; and total compensation paid). 

 
• Dates FMLA leave is taken by eligible employees; 
 
• If FMLA leave is taken by eligible employees in increments of less than one full day, the 

hours of the leave. 
 
• Copies of employee notices of leave furnished to the employer under FMLA, if in writing, 

and copies of all written notices given to employees as required under FMLA and these 
regulations. 

 
• Any documents (including written and electronic records) describing employee benefits 

or employer policies and practices regarding the taking of paid and unpaid leaves. 
 
• Premium payments of employee benefits. 
 
• Records of any dispute between the employer and an eligible employee regarding 

designation of leave as FMLA leave, including any written statement from the employer 
or employee of the reasons for the designation and for the disagreement. 

 
 Covered employers are required to maintain records and documents relating to the FMLA as 
confidential medical records.  Such records must be maintained in a separate file from the usual 
personnel file.  Employers must maintain these records in accordance with the ADA/ADAAA and 
GINA, except that: 
 

• Supervisors and managers may be informed regarding necessary restrictions on the work 
or duties of an employee and necessary accommodations; 
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• First aid and safety personnel may be informed (when appropriate) if the employee’s 
physical or medical condition might require emergency treatment; and 

 
• Government officials investigating compliance with FMLA (or other pertinent law) must be 

provided relevant information upon request. 
 

9. Military Leave 
 
 The military family leave provisions of the FMLA entitle eligible employees of covered 
employers to take FMLA leave for any “qualifying exigency” arising from:  1) foreign deployment of 
the employee’s spouse, son, daughter, or parents with the Armed Forces, or 2) to take care of a 
servicemember with a serious illness or injury if the employee is the servicemember’s spouse, son, 
daughter, parent, or next of kin. 
 
 Next of kin is the nearest blood relative, other than the current servicemember’s spouse, 
parent, son, or daughter in the following order of priority: 
 

1. A blood relative who has been designated in writing by the servicemember as the next of 
kin for FMLA purposes 

2. Blood relative who has been granted legal custody of the servicemember 3. 
3. Brothers and sisters 
4. Grandparents 
5. Aunts and uncles 
6. First cousins 

 
i. Qualifying Exigency Leave - Up to 12 Weeks 

 
 A covered employer must grant an eligible employee up to 12 weeks of unpaid leave during 
any 12 month period for qualifying exigencies that arise when the employee’s spouse, son, 
daughter2

 

, or parent is on covered active duty or has been notified of an impending call or order to 
covered active duty.  The employee may take FMLA leave for nine qualifying exigencies: 

1. Short notice deployment (seven (7) or less days of notice); 
 

2. Attending military events and related activities; 
 

3. Certain childcare and related activities; 
 

                                                           
2 This section of the FMLA refers to a child of any age. 
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Note:  The employee does not need to be related to the military member’s child to 
take qualifying exigency leave for this purpose provided that the employee taking 
leave is the parent, spouse, or child of the military member and the child for whom 
childcare is being arranged is the child of the military member. 
 

4. Certain activities related to care of the military member’s parent who is incapable of self 
care; 
 

Note:  The employee does not need to be related to the military member’s parent to 
take qualifying exigency leave for this purpose provided that the employee taking 
leave is the parent, spouse, or child of the military member and the parent receiving 
assistance is the parent of the military member. 
 

5. Making or updating financial and legal arrangements to address the military member’s 
absence while on covered active duty; 
 

6. Attending counseling when the need arises from the covered active duty of the military 
member (this includes counseling that is non-medical in nature such as seeing a pastor or 
minister); 
 

7. Taking up to 15 calendar days of leave to spend time with a military member on short-
term rest and recuperation leave during deployment. 
 

8. Certain post-deployment activities within 90 days of the end of the military member’s 
covered active duty; 
 

9. Any other event that the employee and employer jointly agree is a qualifying exigency. 
 
 For members of the Regular Armed Forces, covered active duty means duty during 
deployment of the member with the Armed Forces to a foreign country or international waters. 
 
 For members of the Reserve components of the Armed Forces (such as the National Guard), 
covered active duty means duty during deployment of the member of the Armed Forces to a foreign 
country or international waters under a call or order to active duty in support of a contingency 
operation. 
 
 When an eligible employee requests qualifying exigency leave, the employer may request 
the following information and documentation: 
 

• A copy of the military member’s active duty orders or other official documentation issued 
by the military that indicated that the military member is on covered active duty or called 
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to cover active duty status.  This documentation only needs to be provided once per 
deployment.  Employers may contact the Department of Defense only to request 
verification that the military member is on covered active duty. 
 

• A statement or description of the appropriate facts regarding the qualifying exigency. 
 

• The approximate date on which the leave began, or will begin, and how long, or how 
often, leave will be needed. 
 

• The contact information for any meeting with a third party and a brief description of the 
purpose of the meeting.  The employer may contact the third party to confirm the nature 
of the meeting but it may not request additional information. 

 
 Employers may use form WH-384, Certification of Qualifying Exigency for Military Leave, to 
obtain qualifying exigency certification.  See Appendix C.  Employers are not permitted to require 
second and third opinions or re-certifications.  The notice and timing requirements for certification for 
a qualifying exigency are identical to medical certifications. 
 

ii. Military Caregiver Leave - Up to 26 Weeks 
 
 Covered employers must provide eligible employees up to a total of 26 workweeks of 
unpaid leave during a single 12 month period to care for a covered servicemember with a serious 
injury or illness.  The employee must be the spouse, son, daughter, parent, or next of kin of the 
covered servicemember. 
 
 The single 12 month period for military caregiver leave begins on the first day the employee 
takes military caregiver leave and terminates 12 months later, regardless of how the employer 
calculates the 12 month period for other FMLA leave reasons.  Up to 12 of the 26 weeks may be 
used for FMLA leave that is different than military caregiver leave. 
 
 A covered servicemember is a current member of the Armed Forces who is undergoing 
medical treatment, recuperation, or therapy, is in outpatient status, or is on the temporary disability 
retired list, for a serious injury or illness.  Alternatively, a covered servicemember is a veteran of the 
Armed Forces who was discharged within the five (5) year period before the family member first 
takes military caregiver leave to care for the veteran and who is undergoing medical treatment, 
recuperation, or therapy for a qualifying serious injury or illness.  A covered servicemember does not 
include veterans who were dishonorably discharged. 
 
 For a current servicemember, a serious injury or illness is one that may render the 
servicemember medically unfit to perform his/her military duties.  It may also include a serious injury 
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or illness that existed before the servicemember’s active duty and that was aggravated by active 
duty. 
 
 For a veteran, a serious injury or illness is one that rendered the veteran medically unfit to 
perform his/her duties, or substantially impairs the veteran’s ability to work, or an injury or illness that 
qualifies the veteran for certain benefits from the Department of Veterans Affairs including if the 
veteran has received a disability rating of 50% or more and the need for care is related to that.  It 
also includes injuries or illnesses that were incurred or aggravated during military service that later 
manifested after the veteran left active duty. 
 
 Employers may require a request for military caregiver leave to be supported by a 
certification.  The certification may be completed by Veterans Affairs (VA), the Department of 
Defense (DOD), a TRICARE health care provider, or by a private health care provider.  Second and 
third opinions are only permitted if the servicemember is seeking care from a private health care 
provider rather than the VA, DOD, or TRICARE.  For military caregiver leave, an employer may not 
require a recertification.  An employer may contact the health care provider to clarify or authenticate 
a certification. 
 
 Employers may choose to use Form WH-385, Certification for Serious Injury or Illness of a 
Covered Servicemember - Military Family Leave, and Form WH-385-V, Certification for Serious 
Illness or Injury of a Veteran for Military Caregiver Leave.  See Appendix C. 
 

10. Summary 
 
 Once again, this is a very broad overview of the FMLA.  Consult with a labor and 
employment attorney as needed for assistance.  Employers should train employees on how to 
recognize FMLA-qualifying reasons for leave because employees may be entitled to FMLA leave 
even if they do not specifically mention the FMLA. 
 

b) Pregnancy Leave 
 
 A variety of laws govern pregnancy leave and pregnancy-related leave in the workplace 
including the FMLA, the Pregnancy Discrimination Act (PDA), Iowa Code Chapter 216, and the 
FLSA.  Generally, pregnancy is not considered to be a disability, and the ADA/ADAAA does not 
apply.  However, impairments resulting from pregnancy (for example, gestational diabetes) may be 
disabilities under the ADA/ADAAA. 
 

1. Pregnancy Leave – Iowa Law 
 
 Iowa Code Chapter 216 applies to employers with four (4) or more employees.  Pursuant to 
Iowa law, when leave is not available pursuant to any temporary disability insurance or sick leave 

http://www.davisbrownlaw.com�


 
 

68 

plan in connection with employment, employees are entitled to eight (8) weeks of unpaid leave 
resulting from childbirth or if the employee is disabled by her pregnancy.  Before granting the leave 
of absence, the employer may require that the employee’s disability resulting from pregnancy be 
verified by medical certification stating that the employee is not able to reasonably perform the duties 
of employment. 
 
 Employers may not have a written or unwritten employment policy or practice which excludes 
from employment applicants or employees because of the individual’s pregnancy.  Similarly, 
employers may not terminate the employment of a person affected by pregnancy. 
 
 Also, pursuant to Iowa law, disabilities caused or contributed by the employee’s pregnancy, 
miscarriage, childbirth, and recovery therefrom are, for all job-related purposes, temporary 
disabilities and shall be treated as such under any health or temporary disability insurance or sick 
leave plan available in connection with employment.  Therefore, all benefits deriving from 
employment that are applicable to temporary disabilities must also apply to an employee’s 
pregnancy, including an employee’s legal abortion. 
 

2. Pregnancy Leave - Federal Law 
 

i. Pregnancy Discrimination Act 
 
 The PDA is a federal statute enacted in 1978 that applies to employers with 15 or more 
employees.  It amended Title VII to prohibit gender discrimination on the basis of pregnancy 
(including childbirth and pregnancy related conditions).  It requires that pregnant employees be 
treated in the same manner as other employees in relationship to employment and employment 
opportunities.  In other words, it requires that employers treat pregnant employees similar to other 
employees in regard to their ability or inability to work.  For example, if an employer provides 
benefits to workers on medical leave, the employer must provide the same benefits for those on 
medical leave for pregnancy-related conditions.  Further, any health insurance provided by an 
employer must cover expenses for pregnancy related conditions on the same basis as expenses for 
other medical conditions.  The PDA specifies, however, that insurance coverage for expenses arising 
from lawful abortion is not required, except where the life of the mother is endangered or medical 
complications arise from lawful abortion. 
 

ii. FLSA and Break Time for Nursing Mothers 
 
 Pursuant to the FLSA, employers are required to provide non-exempt (hourly) employees a 
“reasonable break time for an employee to express breast milk for her nursing child for one (1) year 
after the child’s birth each time such employee has a need to express the milk.”  Employers are also 
required to provide “a place, other than a bathroom, that is shielded from view and free from 
intrusion from coworkers and the public, which may be used by an employee to express breast milk.”  
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Employers are required to provide a reasonable amount of break time to express milk as frequently 
as needed by the nursing mother.  The frequency of breaks needed to express milk, as well as the 
duration of each break, will likely vary. 
 
 Employers with fewer than 50 employees are not subject to this requirement if compliance 
with the provision would impose an undue hardship.  Whether compliance would be an undue 
hardship is determined by looking at the difficulty or expense of compliance for a specific employer 
in comparison to the size, financial resources, nature, and structure of the employer’s business. 
 
 Employers are not required under the FLSA to compensate nursing mothers for breaks taken 
for the purpose of expressing milk.  However, where employers already provide compensated 
breaks, an employee who uses that break time to express milk must be compensated in the same way 
that other employees are compensated for break time.  In addition, the FLSA’s general requirement, 
that the employee must be completely relieved from duty or else the time must be compensated as 
work time, applies. 
 

iii. FMLA and Pregnancy Leave 
 
 The FMLA provides unpaid leave to eligible employees upon the birth or adoption of a child.  
This also applies to prenatal care, bed rest, and a wide variety of other complications or limitations 
arising from pregnancy. 
 
 Also, the FMLA provides unpaid leave if an eligible employee needs to care for a spouse, 
son, daughter, or parent who has a serious health condition due to pregnancy and/or for prenatal 
care.  FMLA protections extend to fathers, spouses (including same-sex couples), as well as 
biological mothers. 
 
 An employee may also be eligible for intermittent leave under the FMLA as a result of 
pregnancy-related complications.  For example, an employee may be eligible for intermittent leave 
because of severe morning sickness even though the employee did not receive treatment from a 
healthcare provider during the absence, and even if the absence does not last more than three (3) 
consecutive, full calendar days.  However, absent compelling circumstances, employers are not 
required to grant intermittent leave to care for a child after birth. 
 

c) Leave for Jury Duty 
 
 Iowa law prohibits an employer from discharging or threatening to discharge an employee 
because he/she serves as a juror or reports for jury duty.  Employers that violate the law may be 
charged with contempt of court and ordered to reinstate the employee and pay up to six (6) weeks 
of back wages plus attorneys’ fees.  In rare circumstances, courts may allow an employer to testify to 
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explain why an employee’s jury service should be delayed or excused because of hardship, 
inconvenience, or public necessity. 
 
 Similarly, federal law prohibits employers from firing, threatening to fire, intimidating, or 
coercing an employee because of his/her service on a federal jury.  Employers who violate this law 
may be subject to a civil penalty of not more than $5,000 for each violation as to each employee, 
and may be ordered to perform community service.  Like Iowa law, employers may also be liable for 
back wages, reinstatement, and attorney’s fees. 
 
 Although not required to do so, many employers pay all employees their normal 
compensation when they are called to serve on jury duty, regardless of exempt or nonexempt status.  
Pursuant to the FLSA, employers are not required compensate non-exempt (typically hourly) 
employees for their time spent serving on a jury.  In contrast, an employer cannot make deductions 
for absences of an exempt employee due to jury duty, serving as a witness, or military leave.  The 
employer may offset any amount received by an exempt employee as jury fees, witness fees, or 
temporary military pay, for a particular week against the salary due for that particular week.  The 
employee need not be paid for any workweek during which he/she performs no work; for example, 
when an employee is on temporary leave for military duty for the entire workweek. 
 

d) Military Leave 
 

1. Veterans Day 
 
 Pursuant to Iowa law, employers must provide each employee who is a veteran with holiday 
time off for Veterans Day, November 11th, if the employee would otherwise be required to work that 
day.  Employers may provide this time in a paid or unpaid manner. 
 
 Employees are to provide at least one (1) month’s prior written notice of the employee’s 
intent to take time off for Veterans Day.  If requested, employees must also provide the employer with 
a federal certificate of release or discharge from active duty, or such similar federal document, for 
purposes of determining the employee’s eligibility for this benefit.  Employers must provide 
notification to the employee if he/she will receive paid or unpaid time off at least ten (10) days prior 
to Veterans Day. 
 
 Employers may be excused from complying with this law in limited circumstances if providing 
the time off would impact public health or safety or would cause the employer to experience 
significant economic or operational disruption. 
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2. FLSA and Military Leave 
 
 Employers are not required to compensate non-exempt (traditionally hourly) employees for 
military leave.  Pursuant to the FLSA, an employer cannot make deductions for absences of an 
exempt employee for military leave.  The employer may offset any temporary military pay received 
for a particular week against the salary due for that particular week.  For example, if the exempt 
employee missed two work days in one week for temporary military leave, and received $500 for 
this temporary military leave, the employer can reduce the wages owed to this exempt employee by 
a total of $500. 
 
 The exempt employee need not be paid for any workweek during which he/she performs no 
work.  For example, if an exempt employee is on leave for military duty for an entire week, the 
employer can deduct from his/her wages for the entire workweek. 
 

3. Uniformed Services Employment and Reemployment 
Rights Act 

 
 The Uniformed Services Employment and Reemployment Rights Act of 1994 (USERRA) is a 
federal law that provides job protection for veterans and members of the military.  Unlike many other 
employment laws, USERRA applies to virtually every employer regardless of size or business sector.  
USERRA prohibits discrimination based on an individual’s military service or military obligations.  It 
also requires that returning service-members are reemployed in the job that they would have attained 
had they not been absent for military service.  This is commonly referred to as the “escalator 
principle.”  Returning service members are entitled to the same benefits, including seniority, status, 
and pay that they would have received had remained actively employed. 
 
 USERRA also requires employers to make reasonable efforts to enable returning service 
members to have the training or retraining necessary to assist them with refreshing or upgrading their 
skills to help them with their transition back to employment.  If the returning servicemember is not 
qualified for the position that he/she would have had if they had remained continuously employed, 
the employer may provide alternative employment. 
 
 The law clearly provides for alternative reemployment positions if the service member cannot 
qualify for the “escalator” position.  USERRA also provides that while an individual is on military 
service, he/she is entitled to the rights provided to other individuals on non-military leaves of 
absence.  USERRA also mandates that servicemembers pension plans are protected while they are 
on military leave.  USERRA also has explicit requirements pertaining to health plan coverage which is 
based on the number of days that the employee is on military leave. 
 
 Absent limited exceptions, USERRA establishes that the cumulative length of time that an 
individual may be absent from work for military leave and retain employment rights with his/her 
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employer is five (5) years.  There are important exceptions to this limit, including initial enlistments 
lasting more than five (5) years, periodic National Guard and Reserve training duty, and involuntary 
active duty extensions and recalls, especially during a time of national emergency.  USERRA 
establishes that reemployment protection does not depend on the timing, frequency, duration, or 
nature of an individual’s service as long as the eligibility criteria are met. 
 
 USERRA also requires employers to make reasonable accommodations for disabled 
veterans.  Service members that are recovering from injuries received during service or training may 
have up to two (2) years from the date of completion of service to return to their jobs or apply for 
reemployment. 
 
 USERRA also provides particular time periods for when servicemembers must notify their 
employers that they have returned and are seeking reemployment.  Additionally, employers may be 
excused from making efforts to qualify returning service members, or from accommodating 
servicemembers with disabilities incurred during service, if doing so would be impossible or would 
result in an undue hardship to the employer.  Employers have the burden of proving this defense.  
Employers should consult with a labor and employment attorney, if they are considering asserting this 
defense.  Also, because USERRA has a variety of technical rules, consultation with a labor and 
employment attorney is recommended to better understand the intricacies of this law. 
 

e) Telecommuting and Reasonable Accommodations 
 
 The ADA and ADAAA require employers to provide a reasonable accommodation to 
qualified individuals with disabilities, who are current or prospective employees, unless doing so 
causes an undue hardship on the employer. 
 
 A “qualified” individual is someone that can perform the essential functions of his/her job 
with or without a reasonable accommodation. 
 
 The “essential functions” of a job are those that bear more than a marginal relationship to the 
job at issue.  In determining whether a job function is essential, the following factors are considered: 
 

(1) The employer’s judgment as to which functions of the job are essential; 
(2) Written job descriptions; 
(3) The amount of time spent on the job performing the function in question; 
(4) Consequences of not requiring the person to perform the function; 
(5) The work experience of persons who have held the job; 
(6) The current work experience of persons in similar jobs; 
(7) Whether the reason the position exists is to perform the function; and 
(8) Whether there are a limited number of employees available among whom the 

performance of the function can be distributed. 
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 No one factor is necessarily controlling.  Employers should evaluate all of the 
aforementioned factors to determine whether a job function is essential. 
 
 If an employee shows a reasonable accommodation was possible, the burden of proof shifts 
to the employer to prove that the accommodation was unreasonable or not possible.  To do so, the 
employer must demonstrate that the accommodation would impose an undue hardship on the 
operation of its business. 
 
 In determining whether an accommodation would impose an undue hardship on the 
employer, the following factors are considered: 
 

(1) The overall size of the employer with respect to number of employees, number and 
type of facilities, and size of budget; 

 
(2) The employer’s operation, including the composition and structure of the employer’s 

workforce; and 
 
(3) The nature and cost of the accommodation. 

 
 A reasonable accommodation must be made only if it does not substantially impinge on the 
rights of other employees. 
 
 An accommodation is unreasonable if it would have required the employer to change the 
essential functions of the job or it would have placed undue burdens on the employer. 
 
 The process of determining whether an accommodation is reasonable requires an interactive 
process.  The employer must exercise good faith and engage in an interactive dialogue with the 
employee or applicant to determine if a reasonable accommodation is possible. 
 
 Employers should carefully review an employee’s job description, job duties, and abilities 
before deciding whether to grant or deny a request for a reasonable accommodation.  Employers 
must understand that this area of the law is highly fact specific and requires an individualized 
analysis.  What may be a reasonable accommodation for one employer, or a certain employee, 
may not be appropriate for another.  Further, employers should regularly train managers so that they 
understand the essential functions of each position. 
 
 If a current or prospective employee depends on a reasonable accommodation, he/she 
must show that one is possible.  A reasonable accommodation may include:  making facilities used 
by employees readily accessible to and usable by handicapped persons; job restructuring, part-time 
or modified work schedules (including time off from work), acquisition or modification of equipment 
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or devices, the provision of readers or interpreters, and other similar actions.  It may also require 
employers to waive certain eligibility requirements or to create or modify a telecommuting program 
for someone with a disability who needs to work at home. 
 
 Telecommuting involves a work arrangement where an employee works at home, or at 
another location outside of the office, by using a computer that is connected to the company’s 
network.  Some employers desire to offer telecommuting to certain employees to boost morale, to 
foster a work/life balance, to improve retention and lower recruiting costs, and to lower costs such 
as the space and furniture needed for certain employees.  Other employers dislike telecommuting 
arrangements because there is less oversight of employees, less ability to foster collaboration, 
security risks, and a fear that employees will be less productive at home than at the office.  Employers 
also fear that that may be vulnerable to discrimination lawsuits for treating certain high performing 
employees differently than other low performing employees (although this may be the true reason, an 
employee may argue otherwise). 
 
 Telecommuting may be a reasonable accommodation under the ADA/ADAAA, except 
where regular attendance is an essential function of the job, or if it would result in an undue burden 
to the employer.  Regularly attending work in person may be an essential job function for certain jobs 
and not others.  For example, if an employer already permits telecommuting for certain employees, a 
request to do so may be reasonable and not viewed as an essential function, depending on the 
requested time to telecommute (i.e., once per week, for three months, etc.) 
 
 Employers should review job descriptions on regular basis to ensure that they describe the 
essential functions of the job, including, if applicable, regular in-person attendance.  Employers can 
request applicants to sign an acknowledgement form agreeing that attendance is an essential 
function of the job if that is important to the employer and the position.  Employers can also consider 
implementing a telecommuting policy.  Employers should also be mindful of the advances in 
technology that make telecommuting reasonable or possible for a variety of positions. 
 
 Employers are strongly encouraged to consult with a labor and employment attorney 
regarding the ADA/ADAAA, reasonable accommodations, and telecommuting because this area of 
the law is constantly evolving and requires a careful analysis of each factual circumstance. 
 

f) Communicable Disease 
 
 Employers are encouraged to have a communicable disease policy in their employee 
handbook to prevent diseases and illnesses from spreading to customers and co-workers.  
Accordingly, employers should communicate that any employee who believes he/she has the flu or 
is potentially contagious after exposure to the flu virus or any other contagious diseases (such as, but 
not limited to, mumps, measles, and chicken pox), should take time off and remain away from work 
during contagious or recovery period.  Employers should also reserve the right to send employees 
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home if they are reporting with work with flu or other disease symptoms.  Employers can notify 
employees that they may require medical documentation to verify a communicable disease and that 
if this policy is abused by any employee, he/she will be subject to discipline up to and including 
termination of employment.  Employers should also consider having a hygiene policy to minimize the 
threat of communicable diseases spreading throughout the workplace. 
 
D. Business Protections 
 
 Public employers are less likely to require and implement restrictive covenants, (non-
compete, non-solicit, and non-disclosure agreements) than employers in the public sector.  Primarily, 
public employers would likely need to include these provisions in any collective bargaining 
agreement. 
 
 However, notwithstanding, in the occasions that these types of restrictive covenants are 
utilized, Iowa law generally supports and upholds their use so long as their boundaries are 
reasonable.  Generally, non-competes are viewed as necessary checks and balances to avoid 
losing a company’s competitive advantage when employees leave.  The company should consider:  
what am I trying to protect?  Do I need a non-compete?  Or, a non-solicitation of my customers and 
my current employees?  Do I need a confidentiality, or non-disclosure agreement to protect 
intellectual property and other business secrets? 
 
 The general rule in Iowa is that non-competes are enforceable, if they are reasonable in time, 
geography, and subject matter.  Bonuses or raises are not necessary because continued employment 
is sufficient consideration.  The content should go no further than necessary to protect the company’s 
needs.  Over inclusion may operate to invalidate the provision.  Think carefully about what is being 
protected and why.  The particular industry and job will dictate the content of a non-compete 
agreement.  However, if employers leave the language ambiguous, then the court will construe it 
against the drafter—i.e., the employer.  As a result, specificity is preferred.  Also, the court can redraft 
the language if employers extend non-compete requirements too far.  A court has options.  It can 
declare a non-compete unenforceable because it is too broad, it can revise the agreement to make it 
less broad, i.e., reasonable., or the court can enforce it by its terms. 
 
 The duration of a non-compete is the business’ choice and must correspond to the needs of 
the business.  Typically, a few months up to three years is considered reasonable.  However, the 
longer the restriction, then the more the employers will need to establish a legitimate and persuasive 
business justification. 
 
 The distance also depends on the needs of an employer’s business.  Geographic boundaries 
may not be easy to identify if an employee’s business is internet-based or not tied to geographic 
territories. 
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 Importantly, if an employer includes non-competes, non-solicits, or non-disclosures in their 
employment agreements or employee policies, then the employer should make it a policy to enforce 
the provision.  Consistently waiving their application creates a pattern and practice that they are 
meaningless.  However, if an employee is involuntarily terminated, it might be a time to waive the 
provisions (on a case-by-case basis) to permit the employee to re-gain employment in their field with 
greater ease.  Employers should add a discussion of restrictive covenants to their exit interviews or 
other separation packet to ensure the employee is reminded of his/her contractual obligations. 
 
 Enforcing restrictive covenants typically involves the court system.  Oftentimes after a “cease 
and desist” letter, the employer is forced to bring an action in court seeking an injunction, or court 
order to stop the offending behavior. 
 

a) Confidentiality with Public Employers 
 
 Public employers are subject to Chapters 21 and 22 of the Iowa Code concerning Open 
Meetings and Open Records.  Accordingly, notions of confidentiality with public entities are viewed 
much differently than in the private sector.  The overriding policy is that government bodies should 
resolve questions in the law in favor of openness.  Exceptions to the Open Records are viewed 
narrowly. 
 
 Regarding employee and personnel matters, meetings to discuss employment matters for 
non-union employees are exempt from the Open Meetings rules.  “Employment matters” is defined 
and includes topics such as wages, hours, vacation policies, evaluations and subjects of these 
matters.  Additionally, personnel files are exempted from disclosure other than wages, benefits, 
employment dates, positions, and some circumstances surrounding discharge. 
 
 Government bodies are allowed to withhold trade secret information as confidential.  To be a 
“trade secret” there is not a clear cut rule, but rather a definition that can be used as guidance in 
each situation.  The Open Records laws look to Iowa’s Trade Secret Law for the basic definition.  
Generally, a trade secret is information that derives independent economic value from not being 
known or readily discernible.  The information must also be subject to reasonable efforts to be kept 
secret (and actually is secret—if the information is readily available or otherwise disclosed to third 
parties who could reveal the information, then the definition is unsatisfied.)  Typically, the government 
employer should include in its contracts concerning this information that the information is considered 
confidential.  This type of documentation can support an argument that reasonable efforts were made 
to keep the information confidential. 
 
 Accordingly, when dealing with employment policies, if there is information deemed 
confidential by virtue of its trade secret status, then the public employer should designate this 
information as confidential.  This includes on the face of the documents itself and in any employment 
policy. 
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b) Return of Property 

 
 Employers should have a clearly defined policy regarding the ownership of property.  If an 
employee is terminated or otherwise separated from employment, employers should retrieve 
company property in accordance with a policy that notifies employees of this practice in advance.  
Careful attention should be paid to electronic devices and electronic files.  Employers should also 
have policies addressing how personal electronic devices relate to employer property (for example, 
employers may need to wipe company property from personal cell phones to safeguard confidential 
information). 
 

c) Drugs /  Smoking /  Alcohol 
 
 Iowa has a very specific and detailed drug and alcohol testing law that authorizes employers 
to conduct such tests only in certain situations:  (1) pre-employment, (2) reasonable suspicion, (3) 
testing during or after drug or alcohol rehabilitation, (4) unannounced testing by selecting from 
specific pools of employees, and (5) post-accident.  Employers must comply with the particular 
requirements of this law.  Employers are encouraged to consult with a labor and employment 
attorney to understand the intricacies of this law. 
 
 For example, employers must conduct drug and alcohol testing pursuant to a written policy.  
The policy must be provided to current and prospective employees in advance of testing.  If the 
individual being tested is a minor, employers must obtain an acknowledgement from a minor’s parent 
that he/she has received a copy of the written policy.  Further, the employer has an obligation to 
provide certain communications to individuals depending on the results of the drug or alcohol tests.  
Employers also may have an obligation to provide rehabilitation services to employees.  Several 
other detailed requirements apply.  As a result, employers should regularly train managers so that 
they know how to comply with this law. 
 
 Public employers are not subject to the Iowa Drug Testing statute.  However, various issues 
apply to drug testing for public employers.  As a government entity, the United States Constitution 
and the Fourth Amendment regarding search and seizure are applicable as well as possibly federal 
regulations as defined by the Department of Transportation, for those in safety sensitive positions.  
Consult with a labor and employment attorney for further guidance on these particular laws. 
 
 Iowa employers must also comply with the Smokefree Air Act which prohibits smoking in 
almost all public places and enclosed areas within places of employment, as well as some outdoor 
areas and in all vehicles owned, leased, or provided by an employer.  Employers have a 
responsibility to inform all current employees and all prospective employees upon application for 
employment about the requirements of the law.  Employers must display no-smoking signs at all 
entrances to clearly inform individuals that smoking is prohibited.  The signs must meet certain size 
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requirements.  Employees can order complimentary signs that satisfy the law at 
https://smokefreeair.iowa.gov/order-signage.  Employers are also encouraged to have a policy 
that prevents employees from taking numerous unauthorized smoke breaks during the day. 
 
 When addressing matters such as drugs and alcohol, it is important to consider the 
Americans with Disabilities Act and state law concerning disabilities.  Alcohol dependency is 
considered a disability under the ADA and requires reasonable accommodation, typically in the form 
of leave to obtain treatment.  However, if the employee’s alcoholism adversely affects their job 
performance, they are not immune from discipline or termination.  Careful attention should be paid to 
whether the employee’s ADA rights are implicated. 
 
 Further, when considering drug testing and policies, employers should stay apprised of the 
medical marijuana movement.  Iowa does not currently have legalized medicinal or recreational 
marijuana.  As of the time of publication, there is a law permitting the use medicinal cannabis oil law 
that is set to expire in July of 2017.  Issues of drug testing with legalized marijuana will complicate 
matters employee drug testing in the future. 
 

d) Dress Codes 
 
 Employers are encouraged to have a dress code policy that is tailored to their business.  
Employers should describe examples of what attire is and is not acceptable in the workplace.  
Employers should also emphasize that employees are expected to maintain a well-groomed 
appearance.  As a best practice, and in order to comply with anti-discrimination laws, employers 
should draft their dress code policies in a gender neutral manner.  For example, employers should 
not foster stereotypes but should instead create rules and expectations that apply to everyone (e.g., 
some transgender individuals may wear clothes of the opposite sex).  Employers should also address 
piercings and tattoos in their dress code policy with sensitivity to religious customs. 
 
 Further, employers should direct employees to also review the reasonable accommodation 
policy (which should be included in the Employee Handbook).  Certain employees may be entitled to 
receive a religious accommodation if their sincerely held religious beliefs or practices conflict with the 
employer’s policies.  For example, an employee may be entitled to an accommodation from an 
employer’s dress code policy to wear a hijab (a head covering), or to refrain from shaving facial 
hair, because of religious beliefs or due to certain medical conditions.  Special considerations may 
apply such as if the employee is seeking an accommodation from a dress code policy that is 
designed for safety purposes (such as a requirement that employees wear a hard hat in construction 
zones).  If an employee requests an accommodation from a dress code policy, employers should 
consult with a labor and employment attorney for assistance. 
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1. Uniforms 
 
 Iowa law, and the FLSA, applies to uniforms and cleaning services. 
 
 Pursuant to the FLSA, employers cannot reduce an employee’s wages below minimum wage, 
or reduce overtime compensation owed, in order to recoup the cost of providing a uniform. 
 
 Pursuant to Iowa law, the employer may require employees to buy uniforms.  Because the 
uniform likely has a company logo on it, or uses certain company colors, employers should have a 
policy that instructs employees that they are not to wear the uniform during non-working hours.  
However, deducting the purchase price of uniforms from an employee’s paycheck is not allowed if 
the uniform identifies the business through a logo or company colors.  Accordingly, employers are 
encouraged to either provide the company uniform to employees or to give employees an additional 
stipend (that will cover the cost of the uniform) so that they can purchase their uniform(s) themselves.  
Payroll deduction may be allowed if the uniform is generic clothing such as a white blouse or black 
pants. 
 
 Also, employers must not deduct the costs of personal protective equipment that is needed to 
protect employees from employment-related hazards, unless otherwise provided in a collective 
bargaining agreement.  If the uniforms require particular ironing, dry cleaning, repairs, or special 
laundering, other rules apply. 
 

2. Donning and Doffing 
 
 Donning and Doffing is a term used to refer to employees putting on and taking off security 
equipment, protective gear, or uniforms while working.  The term arises out of the requirement under 
the Fair Labor Standards Act that employees must be paid for all hours worked.  This requirement is 
broadly interpreted, and may include the time it takes to put on and remove clothes and protective 
equipment. 
 
 Generally, time spent by employees either before or after their principal work activities is not 
compensable.  However, donning and doffing may be an “integral and indispensable” activity such 
that it is considered a part of the employees’ principal work activities and must be compensable.  
Principal work activities include those that the employee was hired to perform during the scheduled 
workday.  Whether changing clothes and putting on and taking off protective gear is a principal 
activity varies depending on the specific industry and job position.  Typically, donning and doffing is 
“integral and indispensable” when it is necessary to the performance of principal work activities and 
is done primarily for the benefit of the employer or controlled by the employer.  When employees are 
required to change clothes at the employer’s premises it may likely satisfy this definition.  For 
example, employees are often required to wear protective gear in laboratories, manufacturing 
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plants, or HAZMAT situations.  Employers should ensure that time spent donning and doffing is 
properly recorded and compensated when appropriate to do so. 
 
 Employers can avoid compensating employees for merely changing clothes by permitting the 
employees to wear certain clothes to and from work.  Employers should also have a policy that 
notifies employees of that they have the option to change clothes at home rather than at work. 
 
 The FLSA allows employers and employees to designate time spent changing clothes, or 
washing at the beginning or end of each workday, as non-compensable if done pursuant to a 
collective bargaining agreement.  Employers should understand that certain types of protective gear 
may not be considered to be clothing. 
 
 Donning and doffing is a frequently litigated employment topic that often leads to class action 
lawsuits which create substantial litigation costs for employers.  Employers should proactively consult 
with a labor and employment attorney to determine if certain donning and doffing activities must be 
compensable before a legal issue arises. 
 

e) Arbitration (Iowa and Federal Law) 
 
 Employment litigation, and the resolution of employee complaints with court intervention such 
as mediation, can be very expensive.  One method commonly thought of as a cost-saving 
mechanism is arbitration.  Arbitration is commonly advertised as a less expensive, fast, and 
confidential method to resolve employment disputes.  In practice, it is unclear if that is true. 
 
 However, some Iowa employers may not have the option to pursue arbitration.  The Iowa 
Arbitration Act does not permit arbitration agreements between employers and employees.  In order 
to circumvent the Iowa statute, an employer must be subject to federal law, i.e., the Federal 
Arbitration Act (FAA).  In order to be subject to the FAA, an employer must have an interstate 
commerce connection.  This generally means that the employer does business across state lines, is a 
participant in a federally-funded program such as Medicare or Medicaid, or has employees in other 
states.  The Iowa Supreme Court does not have a test for the number of connections an employer 
needs to utilize the FAA.  In some cases, one connection, such as participation in Medicare, is 
sufficient. 
 

1. Signed, Written Agreement 
 
 Assuming there is an interstate connection, there must be a written agreement to arbitrate.  
Employers should draft a specific arbitration policy or agreement that employees sign and/or 
acknowledge demonstrating their consent to arbitrate, either at the beginning of their employment 
and/or at any time there is a change to the arbitration policy or agreement.  Acceptance of the 
arbitration policy or agreement can be easily demonstrated through a written/signed 
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acknowledgement by the employee.  Ideally, this is a standalone form that clearly indicates that the 
employee is agreeing to adhere to the terms.  Employees oftentimes deny knowledge of the 
agreement after-the-fact when they prefer to file a public lawsuit in an attempt to appeal to the 
emotions of a jury in order to increase the potential monetary value of the case.  However, if the 
employee has signed the acknowledgement, then it is not required to show they actually read the 
policy.  Their signature on an acknowledgement is sufficient. 
 
 Arbitration agreements and policies are treated like written contracts under Iowa law -- 
meaning there must be an offer, acceptance, and consideration or something of value exchanged 
among the parties.  Consideration is generally a non-issue if the employee continues working.  
Employers can commence arbitration at any time because Iowa law recognizes ongoing 
employment as consideration in exchange for an arbitration agreement. 
 

2. The Offer 
 
 Issues often arise in the context of whether an offer is made.  An “offer” comes from the 
employer and is an invitation to continue the at-will employment relationship in exchange for an 
agreement that the parties will arbitrate any legal disputes. 
 
 Offers in the context of arbitration agreements and policies must be definite enough for a 
court to enforce them.  To be “definite,” courts examines whether the language used is a policy or 
directive, is detailed or too vague, and whether the employer reserved the right to modify the 
agreement at their discretion. 
 

3. Discretionary 
 
 An employer should ensure the language used conveys that the arbitration agreement or 
policy is binding and mandatory.  In other words, arbitration should not be discretionary.  It should 
be detailed in such a way that a reader can easily determine what claims are subject to arbitration, 
the procedure, and the prerequisites for filing a complaint. 
 

4. Modification 
 
 The employer should also consider how it will retain the right to modify an arbitration 
agreement or policy.  The employer is entitled to retain the right to unilaterally modify an arbitration 
agreement or policy without invalidating it in the eyes of the court.  Other states do not allow 
employers to retain this discretion.  However, Iowa courts permit this practice.  Ideally, the employer 
should provide a notice provision and a delayed implementation (for example, identifying that the 
terms are accepted after 30 days of continued employment). 
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5. Attorney Fees 
 
 The employer should include a provision permitting recovery of its attorney’s fees and costs if 
the employer is forced to litigate either the enforceability or applicability of its arbitration provision.  
Employers should also train their employees regarding the arbitration policy or agreement.  Proof of 
this training will undercut allegations that the agreement to arbitrate is unconscionable or a surprise 
to the employee. 
 
 Accordingly, employers desiring to implement an arbitration agreement or arbitration policy 
should, as best practices:  1) draft a detailed written arbitration agreement or policy; 2) have the 
employee sign a statement indicating receipt (at hire and/or when any changes are made); 3) 
include a provision that attorney’s fees are recoverable if an employer must litigate the enforceability 
of its provision in court; 4) use non-discretionary language so that the policy is binding and 
mandatory; and 5) train employees periodically regarding the arbitration agreement or policy. 
 

Public employers are likely to have unionized employees for non-management employees.  
As a part of the Iowa Public Relations Act, there is usually a requirement to utilize arbitration, 
particularly for grievances.  The specific collective bargaining agreement will set out the procedure.  
Arbitration is also used when there is impasse in negotiating. 
 
 The Iowa Public Relations Act authorizes the creation of the Public Employment Relations 
Board (PERB).  PERB provides arbitrators and mediators for various disputes, including holding 
hearings and the issuance of subpoenas. 
 
E. National Labor Relations Board 
 
 The NLRB, which was originally created in 1935, is a federal agency that oversees 
employees’ rights to organize collectively and to have unions as their bargaining representatives.  
The NLRB also prevents and rectifies unfair labor practices committed by private sector employers 
and unions.  The NLRB is comprised of approximately forty Administrative Law Judges and a Board, 
whose five members are appointed by the President, and confirmed by the Senate.  As a result, the 
political ideologies of the NLRB may evolve pursuant to political leadership changes. 
 
 The National Labor Relations Act (NLRA) provides a legal framework for private-sector 
employees to organize bargaining units in their workplace or to dissolve their labor unions through 
an election.  With limited exceptions, the NLRA does not apply to government employees, 
agricultural laborers, independent contractors, and supervisors.  Employees, union representatives, 
and employers, who believe their rights have been violated, may file charges alleging unfair labor 
practices to the nearest NLRB regional office (currently the NLRB has 26 regional offices throughout 
the United States). 
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 On March 18, 2015, the Office of the General Counsel, which is responsible for 
investigations and the prosecution of unfair labor practices, issued a Memorandum in an attempt to 
clarify certain employment policies that apply to all employers, regardless of whether they have a 
unionized workplace.  Oftentimes, many employers mistakenly believe that if they do not have a 
unionized workforce, then the NLRA does not apply to them.  However, this is incorrect.  This 
Memorandum was designed to address employee handbook policies that restrict or prohibit conduct 
protected by the NLRA as to all employers.  It warned that the NLRA does not provide exceptions for 
well-intentioned rule violations that inhibit employees from engaging in activities protected by the 
NLRA. 
 

a) Section 7 Rights 
 
 Employees (not supervisors) have a Section 7 right, pursuant to the NLRA, to discuss wages, 
hours, and other terms and conditions of their employment with other employees and union 
representatives.  Further, pursuant to Section 8(a)(1), employers are prohibited from interfering with, 
restraining, or coercing its employees in the exercise of their rights pursuant to the NLRA.  
Accordingly, the following policies should be carefully examined to avoid potential NLRA violations. 
 

b) Confidentiality 
 
 Employers should carefully draft their confidentiality policy.  Employers have a legitimate 
interest in maintaining privacy of certain business information.  However, a confidentiality policy that 
can be reasonably interpreted as prohibiting employees from discussing the terms and conditions of 
their employment (such as wages, hours, or workplace complaints) may violate the NLRA.  For 
example, the following policy, depending on the industry, may be interpreted as violating the NLRA 
because it can reasonably be interpreted as prohibiting employee’s Section 7 rights:  “Do not discuss 
work matters with other employees that do not have a business need to know this information.” 
 
 Employers should refrain from implementing broad, vague, overreaching confidentiality 
policies.  Instead, employees should provide specific examples of confidential information that 
cannot be interpreted as squelching information pertaining to the terms and conditions of 
employment.  Employers should use the phrase “including but not limited to” when providing 
examples to illustrate that the list is not-exhaustive.  For example, employers can say:  “Do not 
disclose confidential financial data, or other non-public proprietary company information.  Do not 
share confidential information regarding business partners, vendors, clients, or customers”.  
Employers are also encouraged to reference laws pertaining to confidentiality that are applicable to 
their particular industry.  For example, healthcare employers should reference HIPAA and the 
requirement to safeguard patient information.  The NLRA will consider the particular industry of the 
employer when evaluating if the confidentiality policy is appropriate. 
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c) Employee Handbook Disclosure Provisions 
 
 Employers should carefully draft policies that prohibit employees from sharing the company’s 
Employee Handbook with others.  The NLRA has taken the position that handbook disclosure 
provisions that prevent employees from sharing the Employee Handbook that contains many of their 
working conditions may violate Section (8)(a)(1).  Accordingly, employers desiring to limit the 
disclosure of their Employee Handbook should draft a safe harbor clause explaining that such policy 
does not prohibit employees from exercising their right to discuss the terms and conditions of their 
employment. 
 

d) Employee Conduct 
 
 Employees have a Section 7 right to criticize or protest their employer’s policies or treatment 
of employees.  As a result, employees can also critique their supervisors, management, or the 
employers in general.  Accordingly, employers should narrowly draft employee conduct policies to 
prevent them from being interpreted as prohibiting protected concerted activity.  For example, 
employers can have a policy that that requires employees to be respectful and professional to 
coworkers, clients, customers.  In contrast, employers should not have a policy requiring employees 
to be respectful of the employer and management, at all times, because this can be reasonably 
interpreted as preventing employees from being able to protest the terms and conditions of their 
employment. 
 
 The NLRA will not view employer policies in isolation.  As a result, the location and context of 
certain policies will be indicative of an employer’s intent.  For example, employers must also provide 
a safe workplace that is free from harassment and discrimination.  Accordingly, these policies are 
typically given more leeway.  Consult with a labor and employment attorney for further clarification 
regarding what policies are and are not appropriate. 
 

e) Communications with Third Parties 
 
 Employees have a Section 7 right to communicate with the news media and government 
agencies about the terms and conditions of employment.  Accordingly, employers cannot have 
policies that strictly prohibit employees from contacting third parties such as the media and 
government agencies.  For example, employees can report violations of the law to the media and 
applicable government agencies.  As result, employers cannot demand that all inquiries from third 
parties must be referred to the employer. 
 
 Employers can have policies that notify employees that the company will only speak to the 
media through designated spokespersons.  Employers can also ask employees to speak in first 
person to prevent confusion that they may be speaking on behalf of the employer. 
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f) Company Logos, Copyrights, and Trademarks 
 
 Employers have a right to protect their intellectual property.  As a result, employers frequently 
have policies pertaining to the use of their logos, copyrights, and intellectual property.  The NLRB 
takes the position that employees have a right to use the company name and logo to protest the terms 
and conditions of their employment (such as on picket signs and leaflets).  As a result, employers 
should refrain from overbroad prohibitions that can be interpreted as violating Section 7.  Instead, 
employers should require that employees respect and comply with all copyright and intellectual 
property laws. 
 

g) Rules Restricting Photography and Recording 
 
 Employees have a Section 7 right to photograph and make recordings when in furtherance 
of their protected concerted activities.  Accordingly, in some circumstances, such as during non-work 
time or while on breaks, employees can use their personal devices to take pictures and recordings.  
For example, employees may want to record blatant harassment occurring in the workplace or to 
photograph safety violations.  As a result, employers should narrowly tailor the scope of their policies 
that ban photographs and recordings in the workplace to working hours and/or to their particular 
industry.  For example, the NLRB will not reasonably conclude that a no-photography policy is in 
violation of Section 7 if the policy is designed to prevent a breach of patient privacy in compliance 
with state and federal law.  Accordingly, the permissible purpose and scope of such policies varies 
among employers. 
 

h) Rules Restricting Employees From Leaving Work 
 
 Employees have a Section 7 right to strike in order to protest the terms and conditions of their 
employment.  Accordingly, policies that regulate when employees can leave work may be unlawful if 
they can be reasonably interpreted as prohibiting protected strikes and walkouts.  As a result, 
employers should refrain from mentioning strikes, walkouts, or disruptions in such policies because 
absent those explicit prohibitions, such policies will likely be lawful.  For example, employers can 
have a policy that states:  “Entering or leaving Company property without permission may result in 
discharge”. 
 

i) Conflict of Interest Rules 
 
 Employees have a Section 7 right engage in concerted activity to improve their terms and 
conditions of employment.  As a result, employees may protest in front of the company, organize a 
boycott, or solicit support for a union while on non-work time.  Accordingly, employers should 
mindfully draft conflict of interest policies that are limited to protect legitimate business interests (such 
as preventing outside employment with a competitor) that cannot be reasonably interpreted as 
violating protected concerted activity.  For example, a blanket prohibition stating that employees 
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should not engage in “any action” that is not in the best interest of the employer is too overbroad.  
Instead, employers should provide specificity to clarify what behavior is prohibited. 
 

j) Social Media 
 
 Employees’ right to criticize an employer’s policies and treatment of employees includes the 
right to do so in a public forum, such as on social media.  Employers should carefully draft their 
policies to ensure that the same standards of conduct expected in the workplace apply online as 
well.  For example, employer’s can discipline and terminate employees that critique the employer’s 
customers or clients.  However, employers may violate the NLRA if they discipline employees for 
critiquing the management of the company (as opposed to the employer’s services or products).  See 
also the First Amendment at page 91.  Accordingly, employers should review their social media 
policies to ensure that they cannot be reasonably interpreted as violating protected concerted 
activities. 
 
 In summary, employers should review and update their Employee Handbooks to comply with 
state and federal laws, including the NLRA.  Employers are encouraged to contact a labor and 
employment attorney for assistance with this process.  Also, employers should likely implement a safe 
harbor provision that explains that nothing in the Employee Handbook is to be interpreted as 
prohibiting non-management employees from being able to discuss the terms and conditions of their 
employment. 
 

V. Civil Rights Laws & Other Employee Protections 

A. Protected Classes 
 
 State and federal law prohibits unlawful discrimination based on protected characteristics 
which include: 
 

• age; 
• race; 
• creed; 
• color; 
• sex; 
• national origin; 
• religion; 
• disability; 
• sexual orientation; 
• gender identity; or 
• pregnancy. 
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B. Discrimination 
 
 The following laws prohibit discrimination in the workplace based on protected 
characteristics: 
 

• The Iowa Civil Rights Act prohibits employment discrimination on the basis of age, race, 
creed, color, sex, sexual orientation, gender identity, national origin, religion, or 
disability.  The Iowa Civil Rights Act applies to public and private employers with four (4) 
or more employees. 

 
• Title VII of the Civil Rights Act of 1964 prohibits employment discrimination on the basis 

of race, sex, color, national origin, or religion.  Title VII applies to public and private 
employers with 15 or more employees. 

 
• The Pregnancy Discrimination Act (PDA) requires that employers treat pregnant women 

the same as men, or women who are not pregnant, whose ability or inability to work is 
compromised due to a non-pregnancy related medical condition or disability.  The PDA 
applies to private and public employers with 15 or more employees. 

 
• The Equal Pay Act (EPA) requires employers to pay men and women equal wages for 

equal work.  There are exceptions for systems based on seniority, merit, production, 
quality, and quantity.  Specifically, the EPA provides that employers may not pay 
unequal wages to men and women who perform jobs that require substantially equal 
skill, effort, responsibility, and that are performed under similar working conditions within 
the same establishment.  The EPA applies to virtually all public and private employers. 

 
• The Age Discrimination in Employment Act (ADEA) prohibits employment discrimination 

on the basis of the individual’s age, provided that the individual is 40 or older.  The 
ADEA applies to public and private employers with 20 or more employees. 

 
• The ADA prohibits discrimination against a person with a disability or if a person is 

perceived as being disabled or having a physical or mental condition that substantially 
limits a major life activity.  The American with Disabilities Act (ADA) and the ADA 
Amendments Act (ADAAA) applies to public and private employers who have 15 or 
more employees. 

 
• The Genetic Information Nondiscrimination Act (GINA) prohibits an employer from 

discriminating against an employee on the basis of genetic information of the individual 
or family member of the individual.  GINA applies to public and private employers with 
15 or more employees. 
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• The National Labor Relations Act (NLRA) prohibits discrimination, including 

discriminatory discharge, based on the employee’s exercise of protected concerted 
activity (including but not limited to union activity).  The NLRA applies to most employers 
in the private sector. 

 
• ERISA prohibits discrimination against employees, typically benefit plan participants, who 

exercise rights under ERISA.  ERISA applies to private-sector employers that offer pension 
plans to employees. 

 
a) Disparate Treatment & Disparate Impact 

 
 There are two distinct theories of liability under civil rights laws for discrimination in 
employment:  1) disparate treatment, and 2) disparate impact.  The key difference between the two 
is whether the discrimination is intentional. 
 
 Disparate treatment requires proof that the employer acted intentionally because of an 
individual’s protected characteristic while disparate impact cases focus on the results or effects of 
employment decisions.  Disparate impact cases occur when an employer’s policy or decisions are 
seemingly neutral, but when applied they have a discriminatory effect.  Typically, disparate impact 
cases focus heavily on statistics and an examination of how the challenged employment practice 
affects members of a protected class. 
 
 For example, if an employer blatantly refuses to hire one gender, the employer will be liable 
for disparate treatment.  Alternatively, if an employer requires certain applicants to pass academic 
tests, that are unrelated to the position, the employer may be liable for disparate impact 
discrimination if the test negatively impacts members of a protected group and not other unprotected 
individuals. 
 

b) Constructive Discharge 
 
 Employers may be liable if the working conditions are unlawful and result in a constructive 
discharge.  Essentially, the employee must prove the employer created working conditions so 
intolerable the employee was forced to involuntarily resign.  More specifically, to prevail on a 
discriminatory constructive discharge claim, an individual must establish: 
 

1) a legitimate underlying claim of discrimination; 
 
2) the discrimination must have resulted in such intolerable working conditions so as to 

constitute a constructive discharge; 
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3) a reasonable person in his/her situation would find the working conditions so intolerable; 
and 

 
4) the employer intended to force him/her to quit. 

 
 These factors are designed to evaluate whether the resignation was the result of coercion.  
Generally, employees must grant an employer a reasonable opportunity to correct the intolerable 
condition before terminating his/her employment.  However, employees need not suffer prolonged 
harassment or discrimination.  In contrast, employees are not entitled to a working environment free 
of stress. 
 

c) Affirmative Defenses 
 
 Employers are typically automatically liable if a supervisor engages in unlawful 
discrimination or harassment, even if it is unknown to the employer.  A supervisor is typically a 
president, owner, corporate officer, or other high level manager.  Employers are liable for the 
discrimination of a coworker, as opposed to a supervisor, if they knew or should have known of the 
discrimination and did nothing to prevent it.  Employers may be able to assert a defense if they have 
a properly drafted and disseminated discrimination and harassment policy and an employee fails to 
report the discrimination.  This defense may not be available if a supervisor discriminates against an 
employee and it does not result in an adverse employment action (termination, demotion, transfer, 
etc).  Employers should have a policy that includes a way for a victim to bypass his/her supervisors 
to lodge a complaint in case his/her supervisor is engaging in the unlawful conduct. 
 
C. Harassment/ Hostile Work Environment 
 
 Harassment and discrimination typically go hand-in-hand.  Employers should have anti-
harassment and anti-discrimination policies in their Employee Handbook that is not limited to only 
sexual harassment.  Employers should provide examples of conduct that will not be tolerated in the 
workplace and should explain that the list is not exhaustive.  The harassment policy should explain 
that harassment may take many forms including offensive comments, abuse, improper physical 
contact, and sexual advances.  The sexual harassment policy can explain that unwelcome sexual 
advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature 
constitutes sexual harassment when submission to or rejection of this conduct explicitly or implicitly 
affects an individual’s employment, unreasonably interferes with an individual’s work performance, 
or creates an intimidating, hostile or offensive work environment. 
 
 These policies should include a complaint procedure.  Employers should explain that if an 
individual has witnessed harassment or discrimination, or if he/she feels like a victim of harassment 
or discrimination, by either by an employee, customer, or vendor, the individual should promptly 
report this complaint to certain individuals.  As a best practice, employers should list at least two 
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individuals in case one of the individuals listed is the alleged harasser.  When an employee makes a 
report to one supervisor, it is deemed a report to the employer.  There is no such thing as a “secret”, if 
a supervisor is aware of a report; the employer must take action.  This policy must be publicized 
and/or disseminated to all employees, including supervisors. 
 
 
 

Investigation 

 Employers should provide training to employees and managers so that they know how to 
handle complaints of harassment and discrimination.  Once an employer is aware of a complaint of 
discrimination or harassment, the employer must conduct an investigation to resolve the situation.  
Employers must conduct an investigation regardless of whether they learned of the potentially 
improper conduct informally, orally, or in writing.  Employers must promptly and reasonably correct 
any harassing behavior, which may include discipline or termination of the harasser depending upon 
the circumstances. 
 
 A decision on whether the employer’s response was reasonable involves the consideration of 
factors such as:  the amount of time elapsed between the notice of harassment and the remedial 
action; and the options available to the employer such as employee training sessions, disciplinary 
action taken against the harasser, reprimands in personnel files, and terminations.  Courts will also 
consider whether the measures taken by the employer ended the harassment.  Employers should 
consult with a labor and employment attorney for assistance with how to properly handle harassment 
and discrimination complaints. 
 
 To establish a valid claim of harassment by a coworker, a complainant must show: 
 

1) he/she was a member of a protected group; 
 

2) the occurrence of unwelcome harassment; 
 

3) a casual nexus between the harassment and his/her membership in the protected group; 
 

4) the harassment affected a term, condition, or privilege of employment; and 
 

5) the employer knew or should have known of the harassment and failed to take prompt 
and effective remedial action. 

 
 A court may consider all of the circumstances surrounding the conduct to determine whether it 
was welcome.  Harassment affects a term or condition of employment if it is severe or pervasive.  For 
conduct to meet this requirement it must be both objectively and subjectively offensive, one that a 
reasonable person would find hostile or abusive and one that the victim did perceive to be so.  A 
court will consider the frequency of the conduct, the severity of the conduct, whether the conduct was 
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physically threatening or humiliating, or whether it was merely offensive, and whether the conduct 
unreasonably interfered with the employee’s job performance. 
 
 State and federal laws preventing harassment are not general civility codes.  Typically, mere 
ostracism and rudeness does not rise to the level of an adverse employment action. 
 
D. Retaliation 
 
 Employees can assert retaliation claims when employers treat them adversely as a result of 
their lawful actions.  For example, employers may be liable if they treat an employee differently 
because he/she was a whistleblower to the federal government contending that fraud has occurred.  
Many of the laws discussed in this Desktop Guide have specific provisions that prohibit employers 
from retaliating against employees.  Because retaliation claims can arise under many different types 
of federal, state, and local laws, employers should train management level employees on how to 
prevent retaliation.  For example, a short duration of a time between an adverse employment action 
and the exercise of a protected activity suggests that retaliation may have occurred.  Similarly, if 
employers typically are lax on the enforcement of certain policies for most employees but then strictly 
enforce a policy against an individual that recently exercised a protected right, such behavior also 
suggests that retaliation may have occurred. 
 
 Under Iowa law, generally an individual must show the following to establish retaliatory 
discrimination: 
 

1. he/she engaged in a statutorily protected activity; 
 

2. he/she suffered an adverse action; 
 

3. there are circumstances supporting an inference that the employer’s actions were 
motivated by the individual’s protected activity. 

 
 Individuals can typically recover their damages, attorneys’ fees and court costs, and 
sometimes even punitive damages, when they successfully establish retaliation. 
 
E. Whistleblowing 
 
 A whistleblower is a person who exposes information that is deemed unlawful, unethical, or 
improper.  State and federal law provides protections for whistleblowers that report violations of the 
law including fraud and corruption.  The protections are designed to encourage reporting of 
wrongful behavior and activities and because many whistleblowers endure adverse employment 
consequences.  Some state and federal laws provide monetary compensation to whistleblowers that 
convey information leading to an arrest, sanction, fine, or penalty.  Whistleblowers include 
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individuals who report unlawful, unethical, or improper conduct within the workplace or to third 
parties such as the media or government agencies. 
 
 Employers should train employees, including managers and supervisors, regarding the 
various whistleblower protection laws in order to minimize exposure to such claims.  Employers 
should also include problem resolution procedures in their Employee Handbooks to encourage 
individuals to report their concerns without fear of reprisal. 
 
F. First Amendment 
 
 A question that frequently arises in the workplace is whether employers can regulate certain 
types of speech.  The First Amendment of the United States Constitution generally only applies to 
government entities rather than private employers.  Therefore, freedom of speech concerns are most 
relevant to public sector employers including all positions within the federal, state, and local 
government. 
 

a) Public Employers 
 
 Government entities have greater authority to restrict speech when they do so in their role as 
employers rather than as the government regulating speech of private citizens.  However, public 
employees do not surrender their First Amendment rights when they arrive at work.  Rather, public 
employees retain the same right to speak on matters of public concern as private citizens.  Therefore, 
if the employer is going to impose greater restrictions on the speech of its employees, than it could on 
members of the general public, it must have a legitimate employment-related reason for doing so. 
 
 In determining whether restricting an employee’s speech is permissible, a public employer 
must answer two questions.  First, was the employee speaking as a private citizen?  If yes, does the 
public employer have an adequate justification to treat the employee differently than any other 
member of the general public? 
 
 The First Amendment protections are strongest when an employee is speaking as a private 
citizen on a matter of public concern (such as if it relates to political, social, or other community 
concerns, or if it is a subject of legitimate news interest).  When an employee’s speech is not related 
to any matter of political, social, or other concern to the community, a public employer may be able 
squelch or discipline an employee for that speech.  Nevertheless, public employers should refrain 
from terminating an employee for public speech unrelated to the job.  For example, if an employee 
submits a letter-to-the-editor in the local newspaper about matters of legitimate public concern, such 
as funding cuts enacted by a school district, this expression is likely protected because it does not 
arise through the employee’s job responsibilities, but through his/her role as a member of the 
general public.  Other examples of speech that is a public concern include:  testifying before a state 
legislature, public health and safety, where speech criticizes government inefficiency and waste (not 
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as an aggrieved employee, but as a concerned citizen) and statements concerning an employee’s 
allegedly racially discriminatory policies.  Generally, the government does not have an adequate 
justification for treating an employee differently from another member of the public regarding matters 
of public concern.  Accordingly, public employers should ensure that managers are trained on this 
area of the law in order to avoid retaliation claims. 
 
 However, if the employee is speaking in his/her capacity as a government official, the 
government employer has a right to restrict this speech (through discipline or termination) because 
the employee is not acting as a private citizen.  Also, public employers must have the right to 
maintain an efficient operation of its business and to ensure the integrity of its office.  Further, 
government entities may hold employees accountable for inaccuracies in interoffice memoranda or 
official reports because the First Amendment does not protect speech that government employees 
make as part of their job duties.  In some limited circumstances, public employees may be entitled to 
the protection of whistleblower statutes.  However, when public employees complain about their 
employer’s incompetence and waste, and express insubordinate opinions about their supervisors 
(such as “my supervisor is unqualified”), the First Amendment will likely not afford them any 
protection.  Courts refuse to transform routine employment personnel issues (such as insubordination) 
into a constitutional dispute, particularly when the employee is acting within the scope of his/her 
employment. 
 
 When the employee is not speaking pursuant to his/her employment responsibilities, the 
employer must weigh its interests as an employer against the employee’s private First Amendment 
rights.  For example, when two employees have a private conversation regarding politics during 
work hours, an employer may permissibly discipline an employee for this speech only if that speech 
impedes the employment responsibilities of the speaker or others, or otherwise interferes with the 
regular operation of the enterprise.  The public employer’s interest in promoting efficiency in the 
workplace is highly fact-specific and will vary depending on each circumstance.  Employers should 
consider where the speech was made, the position of the employee, whether the speech 
detrimentally impacted the employees working relationship with others, and if it negatively affected 
the public employer’s operational efficiency, among other relevant considerations.  If the interest of 
the employer ultimately outweighs the employee’s interests, then the employer may discipline the 
employee, up to and including termination of employment.  For example, public employers may 
terminate employees who improperly disclose sensitive, confidential, or privileged information. 
 
 Public employers should consult with a labor and employment attorney before it disciplines or 
terminates an employee as a result of his/her speech to determine whether the First Amendment is 
implicated. 
 

http://www.davisbrownlaw.com�


 
 

94 

b) Private Employers 
 
 Generally, the First Amendment will not apply in private workplaces.  However, other laws 
may authorize or restrict a private employer from disciplining an employee for his/her speech such 
as whistleblowing statutes or union laws governing protected concerted activity (which apply to 
online speech as well).  See pages 90 & 81.  Also, an employer may be required to restrict speech 
in order to avoid liability for a hostile work environment or discrimination.  Additionally, employers 
must ensure that they are not engaging in a discriminatory practice.  For example, a private 
employer would likely not be permitted to discipline an employee for speaking another language in 
the workplace during break time, or for privately participating in a prayer during break time. 
 
 Employers should consult with a labor and employment attorney if they are considering 
implementing procedures and practices regarding speech and associational rights that may 
adversely affect members of a protected characteristic to ensure that such action is lawful.  For 
example, employers should consider a variety of factors before implementing a policy that requires 
English to be spoken in the workplace at all times. 
 
 Another exception to the general rule that the First Amendment does not apply to private 
enterprises is when a private employer is a “state actor.”  A private employer is a state actor when 
the private employer is exercising a power on behalf of the government that is typically reserved to 
the government.  An example of this would be if a private business or non-profit group partnered with 
a city to put on a celebration or festival in a public location, but then restricts certain kinds of speech 
that are normally permitted by the First Amendment.  This exception is very limited.  If a current or 
former employee contends that his/her First Amendment rights have been violated, consult with a 
labor and employment attorney. 
 
 Additionally, there is some suggestion that employees enjoy some rights to free speech and 
expression by virtue of a limited public policy exception to the at-will employment doctrine.  See 
page 94.  Employers should refrain from immediately disciplining employees that allege that they are 
violating state or federal law because, in some circumstances, a public policy may extend 
protections to this type of speech.  Also, at least one court has allowed a wrongful termination lawsuit 
to move forward on the basis that the employer was forcing the employee to engage in private 
political speech.  This exception is very limited, and has not been adopted in Iowa.  Employers 
should consider potential public policy arguments that employees may make if they are terminated 
for engaging in certain types of speech.  Even if such public policy arguments lack merit, they can 
incur litigation costs if the employee can make a persuasive argument that a public policy exception 
to the at-will employment relationship may apply. 
 
 Further, if an employee alleges wrongful discharge on the basis of the First Amendment, 
consult with a labor an employment attorney to determine the best way to proceed. 
 

http://www.davisbrownlaw.com�


 
 

95 

VI. Discipline & Discharge 

A. At-Will and At-Will Exceptions 
 
 Iowa employment relationships are presumed to be at-will unless a valid employment 
contract exists.  The conventional relationship between an employer and an employee hired for an 
indefinite period of time is at-will.  Under at-will employment, either party, the employer or the 
employee, may terminate the employment relationship at any time.  In contrast, an employment 
contract details how long the employee has agreed to work for the employer, and how long the 
employer has agreed to provide employment. 
 
 Courts and legislatures have limited the application of the at-will employment relationship to 
prevent employers from terminating employees, whether at-will or not, for unlawful reasons (i.e., 
discriminatory reasons or engaging in activities protected by the law).  Iowa recognizes the following 
limitations: 
 

a) Discharge in Violation of Public Policy 
 
 Iowa recognizes a cause of action for wrongful discharge when the reasons for the 
termination contravene public policy.  To successfully assert such a claim, a former employee must 
prove:  (1) existence of a clearly defined public policy that protects employee activity; (2) the public 
policy would be jeopardized by the discharge from employment; and (3) the employee engaged in 
the protected activity, and this conduct was the reason for the employee’s discharge.  
 
 Typically, a statute or regulation evidences a public policy.  For example, a violation of 
public policy may occur if an employer discharges an employee for: 
 

1) exercising a statutory right or privilege (i.e., such as the right to file a workers’ 
compensation claim or pursue unemployment benefits); 

 
2) refusing to commit an unlawful act; 
 
3) performing a statutory obligation, (i.e., testifying truthfully or serving on jury duty); and 
 
4) reporting a statutory violation, (i.e., engaging in mandatory abuse reporting or reporting 

unlawful harassment). 
 
 Employers should also be aware of laws that provide whistleblower protections to certain 
employees because violations of those laws may also result in terminations in violation of public 
policy.  Also, employers are prohibited from requiring an employee to participate or refrain from 
participating in a labor organization as a condition or continuance of employment. 
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b) Discharge in Violation of Employee Handbook 

 
 Employers should clearly state that their Employee Handbooks are not a contract of 
employment and that no policy will alter the at-will employment relationship.  Employees have 
asserted breach of contract claims based on employment policies.  Courts analyze the following 
factors to determine if the Employee Handbook, or certain policies, are contractual in nature: 
 

1) Is the Employee Handbook (and particularly the disciplinary policies) a mere guideline or 
a directive? 
 

2) Is the language detailed and definite or general and vague? 
 

3) Does the employer have the power to alter the procedures at anytime? 
 
 Typically, employers can avail themselves of unilateral (or one-sided) contract claims through 
a proper and obvious disclaimer on the front page of the Employee Handbook.  Employers should 
also draft employment policies to indicate that they have discretion to deviate, alter, amend, or 
modify a policy at any time.  This way, employees cannot successfully argue that their employer 
promised that it would follow a certain disciplinary process prior to termination.  Former employees 
who seek a recovery on this basis have a burden to prove the existence of a contract. 
 

c) Constructive Discharge 
 
 Unlawful working conditions can alter at-will employment relationship.  As a result, 
employees can assert wrongful termination claims based on unlawful working conditions such as a 
hostile work environment because of harassment and discrimination. 
 

d) Employment Contracts 
 
 As previously mentioned, employers that desire to alter the at-will employment relationship 
can do so through an employment contract.  Employment contracts should not violate public policies 
or those provisions may be deemed unlawful.  Employment contracts should:  outline the obligations 
of the employee and employer; define the scope and term of the employment relationship (full-time 
or part-time and for how long); describe the compensation to be paid; and explain how the 
employment relationship may be terminated.  Some employment agreements indicate that the 
employment relationship can only be terminated for “just cause” which is a defined term under the 
contract.  Employment contracts should state the process for just cause terminations and 
corresponding notice requirements that each party must provide.  See also page 74 regarding 
Business Protections including non-compete, non-solicitation, and non-disclosure agreements.  
Employment contracts should also include provisions addressing whether and how the contract can 
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be modified or assigned.  Additionally, employment contracts typically address the applicable law 
and venue and certain damages concerns if the contract is breached (such as indemnification, 
injunctions, and liquidated damages).  Also, a number of laws impose specific requirements on 
employers who contract with the government or a government-funded agency and on employers 
who receive grants or other funding from the government.   These laws include special equal 
opportunity laws, affirmative action laws, wage laws, and drug free workplace laws.  Consult with a 
labor and employment attorney for assistance regarding the drafting and/or enforceability of 
employment agreements. 
 

e) Unions & Collective Bargaining 
 
 A variety laws govern the rights of unionized workplaces: 
 

• The National Labor Relations Act (NLRA) applies to most private sector employers, 
including manufacturers, retailers, private universities, and health care facilities.  The 
National Labor Relations Board (NLRB) administers the NLRA. 
 

• Iowa Code Chapter 20 applies to public employees in Iowa that work for Iowa, its 
boards, commissions, agencies, departments, and its political subdivisions, including 
school districts.  The Public Relations Appeal Board (PERB) administers Iowa’s public 
employment relations law. 
 

• Chapter 71 of the United States Code governs certain employees employed by an 
executive agency of the federal government.  The Federal Labor Relations Authority 
(FLRA) administers the labor-management relations program pursuant to this law. 

 
 These laws provide protections for employees in their right to join or refuse to join a union or 
to engage in protected concerted activity, particularly when a majority of workers have voted for a 
union or collective representation.  These laws also provide procedures for the implementation of a 
collective bargaining agreement (CBA).  Collective bargaining agreements are contracts that are 
usually negotiated between management, acting on the behalf of the employer, and unions or 
employee organizations, acting on behalf of employees.  CBAs regulate the terms and conditions of 
employment including but not limited to:  wages, hours, vacations, insurance, holidays, leaves of 
absences, shift differentials, overtime compensation, supplemental pay, seniority, transfer 
procedures, job classifications, health and safety matters, evaluation procedures, grievance 
procedures, procedures for staff reduction and terminations, and training.  Collective bargaining 
typically enables workers to have more leverage to negotiate favorable terms.  Employers and 
unions, or employee organizations, are obligated to negotiate in good faith regarding the terms and 
conditions of employment that are governed by a CBA.  Particular procedures exist when the parties 
are unable to agree on certain issues. 
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 CBAs are very fact specific and frequently change.  Employers should carefully review their 
rights and obligations pursuant to an applicable CBA prior to disciplining or terminating employees.  
Employers are typically prohibited from interfering with protected concerted activities both pursuant 
to the CBAs and governing law.  Employers should consult with a labor and employment attorney in 
order to understand their obligations and rights pursuant to these laws. 
 

f) Progressive Discipline 
 
 Employee handbooks should clearly outline an employer’s expectations of employees on 
several topics.  Topics include but are not limited to:  work authorization, harassment, discrimination, 
reasonable accommodations, pay periods, overtime, employment classifications, attendance, 
communicable diseases, dress, workers’ compensation, drugs, smoking, alcohol, social media, 
employee reviews, discipline, disability leave and other types of leave including sick leave and 
pregnancy leave, safety, etcetera.  Some policies, such as how wages are calculated and paid, and 
whether FMLA applies, are required by statute.  Further, other policies, such as notice of an 
employee’s right to request a reasonable accommodation, will help employers comply with the law. 
 
 Employers should also consider how their disciplinary policies are drafted.  Employers are 
encouraged to clearly state that employers reserve the right to deviate from their disciplinary policies 
at anytime.  Employers should also strive to consistently enforce their disciplinary policies in order to 
prevent discrimination claims. 
 
 Most employers have a progressive disciplinary policy.  A progressive disciplinary policy is a 
process that outlines the process that will be used when an employee is not performing as well as 
he/she should.  Some employers provide a separate process for minor and serious offenses.  
Typically, employers start with a verbal warning to inform the employee that he/she needs to 
improve in a certain area.  Employers may then transition to a written reprimand if the inadequate 
performance or behavior continues.  Next, employers may consider suspension and ultimately 
termination if the problem is not resolved.  The goal of a progressive disciplinary policy is to provide 
an opportunity for employees to improve.  Typically, the policy is designed not to punish the 
employee but to provide assistance and resources to assist them in satisfying job expectations.  
Depending on the circumstances, employers should consider providing a realistic timeline to help 
employees improve. 
 
 Some employers critique progressive disciplinary policies because the entire process can be 
time consuming and because it suggests that certain steps will be followed before an employee is 
terminated.  Alternatively, employers praise progressive disciplinary policies because it ensures that 
employees are warned of the consequences that may result if he/she does not improve.  Employers 
also like such policies because it provides an opportunity for mentorship and minimizes the cost of 
having to train a new employee. 
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 Employment attorneys sometimes encourage employers to implement Performance 
Improvement Plans, a type of progressive discipline, to minimize potential lawsuits so that the 
employer can demonstrate that the potential termination is a result of the employee’s improper 
behavior or inadequate performance rather than a protected characteristic.  Consult with a labor 
and employment attorney for assistance in drafting and implementing disciplinary policies and 
procedures. 
 

g) Best Practices 
 
 In addition to the aforementioned best practices, employers should have each employee sign 
and date an acknowledgment form indicating that he/she has had an opportunity to review the 
Employee Handbook and that he/she understands that it does not modify the at-will relationship in 
any way. 
 
 Employers are also encouraged to have a problem solving procedure in their Employee 
Handbook so that they can learn about and resolve employee concerns on a timely basis.  
Employers should provide at least two names of individuals that employees can turn to report 
concerns.  Employers should also recognize that employers have an obligation to investigate and 
rectify concerns regarding harassment and discrimination even if employees do not use those words 
explicitly or in writing. 
 
 Employee Handbooks should also be reviewed on a regular basis as federal, state, and 
local employment laws frequently change.  Further, employers should ensure that their employment 
policies align with their employment practices.  If Employee Handbook policies are drafted correctly, 
they can be used to minimize an employer’s exposure to liability. 
 
 Employers should refrain from communicating to other employees the reason for the 
termination of a particular employee to avoid slander and defamation claims.  Employers should also 
train managers and supervisors regarding the best way to document and administer discipline 
and/or terminations. 
 
B. Discharge 
 

a) Contracts 
 
 Before employees are terminated, employers should review employment contracts, including 
collective bargaining agreements and arbitration agreements, if that is applicable.  See pages 83 
and 101 for more detail regarding arbitration agreements and Iowa’s Public Employment Relations 
Board.  Absent an at-will relationship, employers are often required to provide notice to employees 
and can only terminate them for certain specific reasons.  If an employee contract, handbook, or 
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policy guarantees that termination will occur only for cause, or under certain situations, the employer 
will be bound by that promise. 
 

b) Arbitration/ PERB 
 
 Employers should consider whether an arbitration agreement governs employment disputes.  
See pages 83 and 101 for additional information.  Employers should review arbitration agreements 
before deciding to discharge an employee.  Further, employees may have certain rights pursuant to 
the arbitration agreement.  Accordingly, employers must be familiar with the terms and procedures of 
the arbitration agreement in order to ensure compliance. 
 

c) COBRA - Continuation of Health Benefits 
 

1. Federal Law 
 
 The Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA) refers to the federal 
law that requires group health plans to continue to provide health and medical benefits to covered 
employees, usually at the employee’s expense, after an employee is terminated. 
 
 The federal COBRA law requires private employers who have more than 20 employees, or 
state and local governments, who maintain group health plans, to offer COBRA continuation 
coverage.  A group health plan is broadly defined as any arrangement that an employer establishes 
or maintains to provide employees or their families with medical care.  Medical care is a defined 
term that includes: 
 

• Inpatient and outpatient hospital care; 
 

• Physician care; 
 

• Surgery and other major medical benefits; 
 

• Prescription drugs; 
 

• Dental and vision care. 
 
 Under federal law, an employee is entitled to continuation of benefits when a qualifying 
event occurs.  A qualifying event means termination for any reason except for gross misconduct, or a 
reduction in hours.  In some circumstances, the employee’s family members could also be entitled to 
COBRA benefits, such as if the employee becomes eligible for Medicare, divorce or death of the 
employee, or loss of dependent child status under the plan’s rules.  COBRA continuation coverage is 
frequently more expensive than the amount that active employees are required to pay for group 
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health coverage, since the employer typically pays a part of the cost of employees’ coverage and all 
of that cost can be transferred and charged to individuals.  As a result, individuals may forgo the right 
to continued coverage to pursue more affordable coverage options such as through a spouse’s plan, 
Medicaid, or through more competitive rates in the marketplace.  Employers may require individuals 
who elect continuation coverage to pay the full cost of the coverage, plus a two percent (2%) 
administrative charge.  Employers may agree to pay for COBRA premiums pursuant to a negotiated 
severance agreement. 
 
 An employee, as well as their eligible spouses and dependents, are qualified for coverage 
under COBRA if they were enrolled in the group policy on the day before a qualifying event, and 
that qualifying event occurred that causes them to lose coverage.  Once the qualifying event occurs, 
the employer must notify the plan administrators of the event within 30 days.  In the case of divorce, 
or a child’s loss of dependent status, the employee is the one who must notify the plan.  Once 
notified, the plan is required to notify the employee, or their qualified dependents, of their right to 
elect to continue coverage under the plan.  This notice must be provided by the plan to the employee 
within 14 days after a qualifying event, and the employee must be given at least 60 days in which to 
elect to continue coverage. 
 
 The length of continuation coverage varies between 18 and 36 months, depending on the 
type of qualifying event.  In the case of termination for example, the continuation coverage lasts 18 
months.  Continuation coverage can only be terminated if the employee becomes eligible for 
Medicare, premiums are not paid on a timely basis, the employer no longer provides group health 
insurance, the employee begins receiving coverage under another group health insurance plan, or 
the employees engages in fraud. 
 

2. Iowa Law 
 
 Iowa has its own COBRA statute that places similar requirements on employers, regardless of 
their size, that maintain group health insurance plans. 
 
 Under Iowa Code chapter 509B, an employer must notify all employees in writing of the 
employee’s rights to continue coverage under a group health care plan within ten (10) days after the 
employee is terminated.  The employee must notify the employer of his/her decision to continue 
benefits within ten (10) days of termination or receiving notice of their right to continue, whichever is 
later.  The former employee, or member electing continuation coverage, must pay the cost of the 
continuation coverage to the employer or group policyholder. 
 
 Iowa law is different from federal law in that an employee or other covered individuals are 
only eligible for continuation coverage if they were continuously covered for the three (3) months 
before the qualifying event.  The employee is also not eligible for continuation of benefits if they are 
eligible for Medicare, or are receiving replacement benefits under another group policy.  The 
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employer must also notify the employee, and others receiving continuation coverage, in writing if the 
plan is terminated or substantially modified.  Continuation need not be provided for dental, vision, 
and prescription plans. 
 
 Continuation coverage can be discontinued when the employee becomes eligible for 
Medicare, or another group policy, nine (9) months after termination, or when the employee fails to 
make timely premium payments.  Continuation coverage may also be discontinued in certain 
circumstances when the employer terminates participation under the group policy. 
 

d) Mass Layoffs and Business Closings 
 
 Congress and the Iowa General Assembly have passed legislation to reduce the disruption 
that large-scale layoffs and closings have on workers and communities.  These laws require 
employers to notify their employees before conducting mass layoffs or closings.  However, federal 
and Iowa law are different in many respects. 
 

1. The Worker Adjustment and Retraining Notification Act 
(WARN) 

 
 The federal WARN Act was passed by Congress in 1988.  It generally only applies to 
private employers with 100 or more employees.  (A public employer that operates a commercial 
enterprise may also be covered.)  It requires private employers to give their employees 60 days 
notice before mass layoffs or plant closings occur. 
 
 A plant closing is defined as any site of employment shutting down, temporarily or 
permanently, if that shutdown results in the loss of 50 or more full-time employees in a 30 day 
period. 
 
 A mass layoff is defined as an employment loss, that is not a plant closing, that results in the 
loss of 50 or more full-time employees if those employees represent at least 33% of the employees at 
the site, or a loss of 500 or more employees, during any 30 day period. 
 

i. Notice 
 
 The WARN Act requires that the employer provide employees, or their local union 
representatives, as well as state dislocated worker units or offices, or a state rapid response entities, 
with 60 calendar days’ notice of the impending mass layoff or plant closing.  If the employer has an 
elected board, the employer should also provide notice to the board’s chairperson such as an 
elected official of the local government.  The required elements of each notice vary depending on the 
recipient. 
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 Generally, the notice must state whether the layoff or closure is permanent or temporary, the 
date of the layoff, whether “bumping rights” exist, and the name and contact information for a 
company official who can provide further information upon request.  Other information that may 
need to be disclosed, depending on the recipient, includes the name, address, and contact 
information of the company where the layoff or closure is to occur, job titles and categories of 
affected employees, the number of affected employees, and the name of any union or employee 
representative and contact information for that person.  Employers are also encouraged to provide 
additional information useful to employees such as available dislocated worker assistance.  
Employers should also review collective bargaining agreements as additional notices may be 
required pursuant employment contracts.  Employers should consult with a labor and employment 
attorney to ensure that the various intricacies of this law are satisfied prior to providing any notices. 
 

ii. Exceptions 
 
 There are numerous exceptions to the federal WARN Act that may apply.  First, a company is 
under no duty to provide the 60 day notification if the layoff or closing is the result of a particular 
project or undertaking if the employees were hired with the understanding that their employment was 
limited to that project.  Second, a company can order a mass layoff or plant closing earlier than the 
required 60 days after the notice, if the closing was caused by business circumstances that were not 
reasonably foreseeable at the time it would have been necessary to deliver the notice to the affected 
employees.  Third, an employer cannot be held liable for failure to notify employees under this law if 
the plant closing or layoff is the result of the result of some form of natural disaster, such as a flood or 
earthquake.  Finally, if a company is actively trying to avoid closures or mass layoffs by seeking 
capital or other business, the employer may postpone or reduce the notice period if providing notice 
would make it less likely that the employer would get that capital or business.  Even if one of these 
exceptions applies, an employer should give notice to affected employees as soon as is practicable, 
and explain in the notice why it was not provided in the required 60 day time-frame. 
 

iii. Penalties 
 
 If an employer fails to provide the notice required under this statute, it could be liable to each 
employee for back pay, benefits for each day the business was in default of its requirement to notify 
those employees, and court costs and attorneys’ fees.  A company could also face civil penalties up 
to $500 for each day it failed to notify employees of mass layoffs or closings.  If an employer which 
has violated the WARN Act proves to the satisfaction of the Court that its act or omission was in good 
faith and that the employer had reasonable grounds for believing that the act or omission was not a 
violation of the WARN Act, the court may, in its discretion, reduce the amount of damages awarded. 
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2. The Iowa Layoff Notification Law 
 
 The Iowa Layoff Notification Law is broader than the federal WARN Act.  It applies to 
companies with only 25 or more employees, and requires a 30 day notice period before a mass 
layoff or closing. 
 
 A business closing under Iowa law is the permanent or temporary shutdown of a single site of 
employment if the shutdown results in the loss of employment for 25 or more full-time employees for a 
period exceeding six (6) months. 
 
 A mass layoff is a reduction in force that is not the result of a business closing, and which 
results in an employment loss at a single site in a 30 day period of 25 or more full-time employees. 
 

i. Notice 
 
 If the Iowa WARN Act applies, employers must give notice of the business closing or mass 
layoff to both affected employees (or their representatives) and

 

 to the Iowa Department of 
Workforce Development.  The notice must be in writing and it must include: 

• The name and address of the employment site where the business closing or mass layoff 
will occur; 
 

• The name and telephone number of a company official to contact for further information; 
 

• Statements explaining whether the planned action is expected to be permanent or 
temporary and if the entire business will be closed; 
 

• The expected date of the first employment loss, and the anticipated schedule for 
employment losses; and 
 

• The job titles of the position to be affected, and the names of the employees currently 
holding the affected jobs. 

 
 Additionally, the notice to the Iowa Department of Workforce Development must also 
include: 
 

• The addresses of all affected employees; and 
 

• Whether the employees are covered by a collective bargaining agreement. 
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ii. Exceptions 
 
 The Iowa Layoff Notification Law does not apply in several circumstances.  One such 
exception includes when the loss of employment is due to a relocation or consolidation and the 
employer has offered to transfer employees to a different site within a reasonable commuting 
distance.  Another exception is for faltering companies that are seeking sufficient and realistic sources 
of capital or business to keep the company operational when the 30 day notice would be required, 
but giving notice to employees of a closure would have undermined the attempt at seeking capital.  
This exception is narrowly construed and it only applies to business closing and not mass layoffs.  
Another exception is an unforeseeable business circumstance which occurs when there is a sudden, 
dramatic, and unexpected action or condition that is outside of the employer’s control. 
 

iii. Penalties 
 
 The Iowa Department of Workforce Development administers the Iowa WARN Act.  
Employers who violate the Iowa WARN Act will be subject to a civil penalty of not more than $100 
for each day of the violation.  The Iowa WARN Act does not address whether the failure to provide 
the notice to each affected employee constitutes a separate violation.  Any penalties collected will be 
deposited into the general fund of the state. 
 
C. Severance Agreements 
 
 Generally, employers are not required to provide severance pay, unless they have agreed to 
do so.  If the employer wants to offer severance to an employee, the employer may ask the 
employee to sign a severance agreement, or release.  In exchange for compensation, the employee 
waives all legal claims the employee may have against the employer.  If an employer seeks a 
release, the employee must be provided compensation, in addition to any payments the employee 
was already entitled to receive, in order for the severance agreement to be valid.  Federal law 
contains specific statutory requirements for waivers of age discrimination claims and prohibits the 
waiver of certain wage claims.  Employers should consult with a labor and employment attorney in 
order to ensure that the severance agreement complies with the law to ensure that all legal claims are 
waived.  If certain statutory requirements are not satisfied, such as providing notice and an 
opportunity to revoke the severance agreement, the severance agreement may be unenforceable or 
limited to a waiver of only certain types of claims. 
 
D. Unemployment 
 
 Iowa law provides for the payment of unemployment insurance benefits to workers who are 
unemployed through no fault of their own.  Employers must contribute to the unemployment 
compensation fund. 
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 To be eligible for unemployment benefits, an applicant generally must either (1) have 
voluntarily quit for good cause attributable to his/her employer or (2) have been terminated for 
reasons other than serious misconduct connected with his/her employment.  Generally, the burden of 
proof regarding the denial of unemployment benefits rests primarily on the employer.  Iowa 
Workforce Development (IWD) is the agency charged with administration of unemployment claims. 
 
 The law imposes specific requirements on eligible workers who receive unemployment 
benefits: 
 

• the worker must be able to work, 
 
• the worker must be available for work, and 
 
• the worker must be earnestly and actively seeking work. 

 
a) Voluntary Quit 

 
 A voluntary quit occurs when the individual ended the employment relationship.  A voluntary 
quit may be either without good cause attributable to the employer or with good cause attributable to 
the employer. 
 
 A voluntary quit without good cause attributable to the employer occurs when the individual 
ended his/her employment because he/she no longer desired to remain in the employment 
relationship.  The Iowa Administrative Code lists over 30 voluntary quits which are without good 
cause attributable to employer (i.e., when the worker left after being reprimanded or because of a 
personality conflict with the supervisor). 
 
 A voluntary quit with good cause attributable to the employer occurs when the worker left 
because of a legitimate explanation that is protected by the law (i.e., unsafe working conditions, 
unlawful working conditions, or because of, in some circumstances, illness, injury, or pregnancy).  
The Iowa Administrative Code lists over 20 voluntary quits which are with good cause attributable to 
the employer. 
 

b) Misconduct 
 
 An employer’s definition of misconduct in the workplace is not usually analogous with the 
legal definition of “misconduct” in the unemployment benefits context.  IWD will deny a worker 
unemployment benefits only if serious misconduct occurred.  This requires a deliberate act or 
omission by a worker which constitutes a material breach of duties and obligations arising out of the 
employment relationship.  It also requires a willful or wanton disregard of an employer’s interest or 
extreme carelessness or negligence.  The following does not constitute serious misconduct:  mere 
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inefficiency, unsatisfactory conduct, ordinary negligence, and good faith errors in judgment or 
discretion.  Excessive absenteeism may constitute misconduct, and may result in the denial of 
unemployment benefits, in certain circumstances. 
 
 For additional information on unemployment laws in Iowa, including contesting 
unemployment benefit claims, and other related information, visit the IWD’s website at 
www.iowaworkforce.org or consult with a labor and employment attorney. 
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